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Mortgage Warehousing — 


A Misnomer 
MURDOCH K. GOODWIN’ 


Mortgage financing is usually more complex than a simple 
transaction between mortgagor and mortgagee. A typical fi- 
nancing situation involves a mortgagor and three credit institu- 
tions: Mortgage Company M, Bank B and a permanent in- 
vestor, often Insurance Company I. After the creation of the 
mortgage but before it is transferred by Mortgage Company 
M, the original mortgagee, to Insurance Company I, which will 
take it over as a permanent investment, time is required for 
the completion of construction, recording of the mortgage, 
issuance of title insurance, and the examination of the credit 
and legal aspects of the mortgage loan, including review of 
the papers by the Federal Housing Administration or the 
Veterans Administration. During this interval, Bank B ex- 
tends credit to Mortgage Company M in order that M may 
make loans to other mortgagors. 

Reliable authorities have estimated that the amount of credit 
extended by commercial banks to mortgage lenders such as 
Company M more than doubled in the year following August, 
1954. Of the total credits outstanding in August, 1955, ap- 
proximately $1,300,000,000, over $900,000,000 represented 
loans to mortgage lenders intended to be secured by the pledge 
of the mortgages thus created. Additional unused commit- 
ments for loans or purchases aggregated $1,200,000,000.'_ The 
growing volume of this credit is such that its significance is now 


This article is reprinted with the permission of the editors of the UNIVERSITY OF 
PENNSYLVANIA LAW REVIEW, Philadelphia, Pa. ‘ 
*AB., 1980, LL.B., 1988, University of Pennsylvania. Member of the Philadelphia and 
Pennsylvania Bars. The conclusions expressed herein are personal and do not represent 
the views of any organization with which the author is associated. 


141 Fev. Reserve Bux. 980 (1955). 
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being examined by economists and those concerned with prob- 
lems of money and credit. Several aspects of these transactions 
should also be a matter of concern to those interested in the 
legal arrangements. 

Until. comparatively recently, the interval of time between 
the creation of the mortgage and its acceptance by the perma- 
nent investor generally approximated two to four months. 
The recent policy of permanent investors to postpone their 
obligations on purchase commitments to periods as long as a 
year after the creation of the mortgages exposes Bank B, as 
interim financer, to a multiplication of the risks involved in 
certain types of financing arrangements. Since the possibility 
is always present that the prevailing economic climate may 
change, it should be emphasized that the essential purpose of 
the security arrangement in the mortgages should be the validity 
of the collateral position of Bank B against third parties and 
creditors of Mortgage Company M. 

Such interim financing transactions may take the form of 
a purchase of the mortgage in exchange for an agreement of 
repurchase, or they may retain the usual aspects of collateral 
security transactions. Many variations may be employed when 
the transaction is in security form, but a very popular one is 
the “mortgage warehousing” device. Although the term 
“mortgage warehousing’ is used to refer to all types of lending 
and purchase commitments in the real estate mortgage mar- 
ket, in its narrower sense it signifies a loan by a commercial 
bank or other lending institution to the owner of mortgages, 
the mortgages representing the security for the loan. A typical 
transaction takes the following form: 


1. Bank B appoints an employee of Mortgage Company M 
as its “custodian” to hold in his control and for the account of 
Bank B the notes or bonds of the mortgagors, the mortgages secur- 
ing those obligations, policies of title insurance, and such other 
collateral papers as may be involved dealing with FHA insurance, 
VA guarantee, etc. The bank may or may not pay the salary 
of this “custodian.” 

2. Mortgage Company M executes and delivers to the “cus- 
todian” individual, unrecorded assignments of the mortgages 
which remain in the name of M on the records in the recording 
office. 
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8. The “custodian” holds these documents in filing cabinets 
located on the premises of Mortgage Company M, where they are 
not segregated from other furniture and equipment of M. The 
cabinets may or may not bear identifying labels advising that: 
“The documents contained herein are in the possession of the 
custodian for the account of Bank B, to whom all right, title, and 
interest of Mortgage Company M has been assigned,” or words 
to that effect. 

4. Mortgage Company M executes and delivers to Bank B 
an assignment of the commitments of the permanent investor. 
Notice of the assignment may or may not be given by the bank 
to Insurance Company / directing that payment of the purchase 
obligations under the commitments be made to the bank. 

5. During the period of the interim financing, Mortgage 
Company M usually continues to receive amortization payments 
on account of principal, taxes, interest and other obligations pay- 
able by the mortgagors. Such payments may be made by the 
mortgagors as a natural consequence of the fact that the mort- 
gages remain payable to M or by reason of a notice from Bank B, 
directing that such payments be made to M as the authorized 
agent of the bank. 


It is obvious that all such transactions will not exactly coin- 
cide with this description since the totality of the arrangement 
comprises many factors susceptible to variance. However, 
the essential elements creating ‘the hazards in the transaction 
are too widely practiced for comfort. These include the re- 
tention of the mortgage documents in the hands of the “cus- 
todian” on the premises of Mortgage Company M and the fail- 
ure to record the assignments of the mortgages to Bank B. 
Bank B sometimes considers itself protected as a practical mat- 
ter because, from its examination of the financial statements 
of the mortgage company, it can assure itself of being the sole 
principal creditor in the event of insolvency proceedings. On 
the other hand, Bank B does not usually have any sure means 
of controlling the other commitments of its debtor, and the 
practice appears to be growing for Mortgage Company M to 
maintain at least two such lines of credit at different lending 
institutions. 


THEORY OF FIELD WAREHOUSING 


Those familiar with the traditional arrangement known as 
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“field warehousing” will notice the similarity and also the dif- 
ferences between that arrangement and “mortgage warehous- 
ing” as described above. In true field warehousing the trans- 
action includes not only the appointment of the custodian, but 
also the segregation of the commodities on a portion of the 
premises of the borrower which are then leased to the lender, 
and the erection of conspicuous signs notifying the public and 
other parties dealing with the borrower that the goods located 
on the leased premises are the property of the lending institu- 
tion.” The element of tthe lease is intended as a substitute for 
physical delivery of the pledged goods. The appointment of 
the custodian is intended to insure that the “pledgee” actually 
maintains control over the goods, and he is instructed that no 
goods may be removed without his prior consent. The signs 
supply the answer to the still prevailing policy against the 
validity of secret liens. Such an arrangement is said to be 
necessitated by practical business considerations and was in fact 
an ingenious legal method of making a pledge of commodities 
for which there was no room in the vault of the bank because 
of their nature or their number.’ 

Traditional field warehousing involves hazards which arise 
from the required physical arrangements. While the identity 
of the custodian as an employee of the borrower is not a deter- 
mining factor, failure of the custodian to exercise contro] will 
invalidate the arrangement.‘ The fact that the premises are 
accessible to other parties militates against the alleged domin- 
ion over the pledged property,’ while if the signs intended as 
notification to the public are in obscure locations, the pledge 
is said not to be open and notorious.° 

One outstanding difference between traditional field ware- 
housing and mortgage warehousing is the latter’s lack of any 
2 Kane, The Theory of Field Warehousing, 12 Wasu. L. Rev. 20 (1987). 
3See Union Trust Co. v. Wilson, 198 U.S. 580 (1905) (leather); Pittman v. Union 
Planters Nat’l Bank, 118 F.2d 211 (6th Cir. 1941) (cottonseed); Commonwealth Trust 
Co. v. RFC, 120 F.2d 254 (8d Cir. 1941) (pig iron) ; Manufacturers Acceptance Corp. v. 
Hale, 65 F.2d 76 (6th Cir. 1988) (lumber); Philadelphia Warehouse Co. v. Winchester, 
156 Fed. 600 (C.C.D. Del. 1907) (steel). 

4 See In re Rodgers, 125 Fed. 169, 178 (7th Cir. 1908), rev’d on other grounds sub nom. 


‘First Nat’l Bank v. Chicago Title & Trust Co., 198 U.S. 280 (1905). 
5 See Security Warehousing Co. v. Hand, 206 US. 415, 426 (1907) (hosiery and raw 


materials) . 
€ See Security Warehousing Co. v. Hand, supra note 5, at 421; In re yt teeinn 
Cork Products Co., 2 Fad 208 “(4th Cir. 1924), cort. denied, 266 US. 684 (1925); 
American Can Co. v. Ere Preserving Co., 188 Fed. 96 96 (ed Cir. 1910). 
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notice to the public except possibly the label on the filing cabi- 
nets. The absence of a lease of any premises and lack of segre- 
gation of the “pledged” mortgages is also significant. In addi- 
tion, it should be noted that Mortgage Company M often urges 
that the mortgages must stay in its possession for purposes of 
having its billing clerks service the instalment payments to be 
made by the mortgagors. This plea is contradictory to the 
intent that the custodian maintain complete and exclusive 
control over the documents. Such control would seem to be 
illusory in these cases. 

In addition to these risks, the few treatises on the subject 
limit the use of “field warehousing” to commodities and goods 
of a nature which are not readily susceptible of delivery.’ Sec- 
tion 6 of the Restatement of Security restricts the theory to 
“bulky goods.’* No authority has been found sustaining such 
an arrangement in the case of documents which may easily be 
delivered to the files of a bank. 

Furthermore, a state like Pennsylvania which has adopted 
the Uniform Commercial Code has rejected the theory of field 
warehousing of commodities by its notice filing system and 
has thereby destroyed any basis for asserting that it is applic- 
able to mortgage documents.’ It is now necessary under the 
Code for a secured party to obtain actual physical possession 
of an instrument, such as the note or bond evidencing the ob- 
ligation secured by the mortgage, before the lender can have 
any security interest in that obligation.”® 


EXPOSURE UNDER OTHER APPLICABLE 
PRINCIPLES 


If the theory of “field warehousing” is not applicable to 
support a “pledge” of documents, it is necessary to consider 
the arrangement as a case in which the appointment of the 


7 See, e.g., Friedman, Field Warehousing, 42 Corum. L. Rev. 991 (1942); Burman, 
Practical Aspects of Inventory and Receivables Financing, 18 Law & Contemp. Pros. 
554 (1948); Koch, Economic Aspects of Inventory and Receivables Financing, 18 Law 
& Contemp. Pros. 566 (1948); Birnbaum, Form and Substance in Field Warehousing, 
18 Law & Contemp. Pros. 579 (1948); 19 ty mage L. Rev. 338 (1931). 

“A pledge of bulky goods can be created by an identification of the goods and an 
mauien of control by the pledgee.” : 
®See Untrorm Commercta Cope § 9-805; Pa. Srar. Ann. tit. 12A, § 9-305 (Purdon 


1954). 

10 Pa. Strat. Ann. tit. 12A, §9-308(8) (Purdon 1954); Unirorm Commerciat Cops 
§§ 9-308 (3), 9-102(3), 9-105(g) (Supp. I 1955); Funk, Problems of Classificatoin under 
Article 9 of the Uniform Commercial Code, 102 U. Pa. L. Rev. 703 (1954). 
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custodian has no effect whatever and as if the “pledged” prop- 
erty consisting of bond, mortgage and accompanying papers 
had continued in the possession of the borrowing mortgage 
company. Whether such an arrangement will be recognized 
as a security device must be examined under other applicable 
rules of law. 


State Law : 

The importance of ascertaining the decisions of the particu- 
lar state in which the arrangements are being carried out can- 
not be over-emphasized. Such rulings are important not only 
because of their influence upon problems which might confront 
the parties in the state courts, but particularly because such 
decisions will govern the effectiveness of the “pledge” in the 
federal bankruptcy courts." The problem is one of analyzing 
the nature of a mortgage transaction in the states concerned, 
the effect of the recording statutes, and the effectiveness of a 
“pledge” of mortgage documents without delivery, either with 
or without recording. 

Typical of cases in this area is Second National Bank v. 
Dyer.* There Mortgage Company M had obtained interim 
borrowing from Bank B to which it delivered an wnrecorded 
assignment of the mortgage together with the note of the mort- 
gagor which represented the obligation secured by the mort- 
gage. Without repayment of the loan to B, M executed and 
delivered to the permanent investor, I a recorded assignment 
of the mortgage together with the original mortgage and 
a forged note purporting to represent the obligation. The 
Connecticut court held that, since I had complied with the 
recording acts, it was the legal owner of the mortgage. The 
court recognized that normally the transfer to the bank of the 
mortgage obligation represented by the note would have carried 
the mortgage with it, but held that application of such a rule 
would nullify the recording statute. 

State decisions, such as the Dyer case, usually involve some 
element of fraud. While the possibilities of fraud are always 

.discounted before it occurs, the decisions are significant in 


11 See Erie R.R. v. Tompkins, 304 U.S. 64 (1938); McKenzie v. Irving Trust Co., $28 
US. 365 (1945); Corn Exchange Nat’l Bank v. Klauder, $18 U.S. 484 (1948); In re 
Rosen, 157 F.2d 997 (Sd Cir. 1946), cert. denied, 380 U.S. 885 (1947). 

12 126 Conn. 101, 9 A.2@d 508 (1989); 6 U. Prrr. L. Rev. 300 (1940). 
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determining the relationships of Bank B to third parties who 
have dealings with Mortgage Company M. 

The risk of loss of security facing Bank B under the ar- 
rangement being discussed will be affected by considerations 
of state law inclusive of the following: 


(a) Whether a real estate mortgage represents title or only 
a security interest in the premises.'* 

(b) Whether a mortgage may exist either without a note 
or bond or separate and apart from the note or bond it secures.'* 

(c) Whether a transfer of the debt transfers the mortgage.’® 

(d) The necessity of notice of an assignment to the obligor 
on the mortgage.'® 

(e) Whether priority of time of assignment governs.’7 

(f) Rules of estoppel.'* 

(g) Whether physical delivery of the bond, mortgage,’® or 
both is needed to perfect an assignment. 

(h) Applicability of recording statutes. 


State cases cannot be conveniently classified under these 
issues since they are discussed by the courts in varying combina- 
tions and with varying emphasis. For purposes of discussion, 
the conflict in the decisions seems to resolve itself into the funda- 
mental questions of whether recording of the assignment of the 
mortgage is sufficient to protect Bank B, whether delivery of 
possession of the documents will suffice, or whether both acts 
are required. 


Necessity of Recording Assignment of Mortgage 
In most states the recording statutes seem to be sufficiently 
comprehensive to permit or require the recording of an assign- 


13 See Artisti-Kote Co. v. Benefactor B. & L. Ass’n, 64 F.2d 407 (8d Cir. 19838); 5 
Tirrany, Reat Property § 1380 (8d ed. 1989); Lloyd, The Mortgage Theory of Penn- 
sylvania, 73 U. Pa. L. Rev. 43 (1924). 

14 See Orman v. North Alabama Assets Co., 204 Fed. 289 (N.D. Ala. 1913); Sanford v. 
Kane, 133 Ill. 199, 24 N.E. 414 (1890); Johnson v. Clark, 28 Atl. 558 (N.J. 1894); 
In re Pirie, 198 N.Y. 209, 91 N.E. 587 (1910); 5 Tirrany, op. cit. supra note 18, § 1451; 
Wauss, Mortaacss § 64 (1984). 

15 See Carpenter v. Longan, 83 U.S. (16 Wall.) 271 (1872); Muck v. Wetzlar, 39 Cal. 
247 (1870); Waterbury Trust Co. v. Weisman, 94 Conn. 210, 108 Atl. 550 (1919); Morris 
v. Bacon, 123 Mass. 58 (1877); Roberts v. Halstead, 9 Pa. $2 (1848); 5 Tiffany, op. cit. 
supra note 13, § 1449. 

16 See notes 35, 36 and 41 infra; Kinch v. Fluke, $11 Pa. 405, 166 Atl. 905, (1983); Foster 
v. Carson, 159 Pa. 477, 28 Atl. $356 (1894); Kisinger v. Pennsylvania Trust Co., 119 Pa. 
Super. 16, 180 Atl. 79 (1935). 

17 See notes 22, 23 and 25 infra. 

18 See note 12 supra, and notes 22, 27 and 28 infra. 

19 See notes 27 and 28 infra. 
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ment of a mortgage.” It is said to be the general rule that 
such recording affords protection against subsequent purchasers 
of the same mortgage or encumbrancers of the real estate.” 
In such jurisdictions the relative rights of two buyers of the 
same mortgage seem to be determined by which one first re- 
cords the transaction. Failure to record may subject a first 
assignee to the rights of later purchasers of the mortgage or 
encumbrancers of the real estate** on the same theory that 
subsequent encumbrancers of real estate are said not to be 
subject to latent defenses or equities in real estate.** This rule 
has even been used to protect purchasers of real estate, as in 
Landis v. Robacker,** where the unrecorded assignee of a mort- 
gage permitted its assignor to dispose of the pledged mortgages 
as he chose. Having obtained title to the premises, the assignor 
sold them to an innocent purchaser who was held thereupon to 
have acquired title to the real estate free and clear of the secret, 
unrecorded assignment of the mortgage.” 


Necessity of Delivery of Mortgage Documents 


In some states the recording statutes are not sufficiently 
broad to permit or require the recording of the assignment of a 
mortgage, and the rules of assignment and pledge ordinarily 
observed in those states would apply.” 


Despite the fact that the recording statutes may apply, 
recording does not always seem to give complete protection, 
and the question of the necessity of delivery of the mortgage 


205 Tirrany, op. cit. supra, note 18, § 1457; Annots., 89 A.L.R. 171 (1984), 104 A-.L.R. 
1801 (1936). 

21 See Taylor v. American Nat'l Bank, 63 Fla. 681, 57 So. 678 (1912); International 
Bank v. Wilshire, 108 Ill. 148 (1883); Watson v. Wyman, 161 Mass. 96, 36 N.E. 692 
(1894); Murphy v. Barnard, 162 Mass. 72, 38 N.E. 29 (1894); Redin v. Branham, 438 
Minn. 283, 45 N.W. 445 (1890); Pepper’s Appeal, 77 Pa. $73 (1875); 5 Turrany, op. cit. 
supra note 13, § 1457. 

2 See, e.g., Second Nat’l Bank v. Dyer, 126 Conn. 101, 9 A2d 508 (1939); Blunt v. 
Norris, 123 Mass. 55 (1877); Brooke v. Struthers, 110 Mich. 562, 68 N.W. 272 (1896); 
Greene v. Warnick, 64 N.Y. 220 (1876); Brownback v. Ozias, 117 Pa. 87, 11 Atl. 301 
(1887) . 

23 See Dulin v. Hunter, 98 Ala. 539, 18 So. $01 (1898); Himrod v. Gilman, 147 II. 293, 
85 N.E. 378 (1898); Sweetzer v. Atterbury, 100 Pa. 18 (1882); Pryor v. Wood, 31 
y? 142 (1858); Mott v. Clark, 9 Pa. 399 (1848); 5 Tirrany, op. cit. supra note 13, 

1456. 

24313 Pa. 271, 169 Atl. 891 (19838). 
-25 Ordinarily, owners of real estate are said not to have any interest in the recording 
of an assignment of a mortgage other than to be entitled to make satisfaction to the party 
from whom notification is received. See 5 Tirrany, op. cit. supra note 18, § 1457. 

26 See Reeves v. Hayes, 95 Ind. 521 (1884); James v. Morey, 2 Cow. 246 (N.Y. 1828); 
Citizens Nat’l Bank v. Harrison-Doddridge Coal & Coke Co., 89 W. Va. 659, 109 S.E. 892 
(1921); WatsH, op. cit. supra note 14, § 63; 5 Tirrany, op. cit. supra note 18, § 1457. 
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documents has become important in some cases. It has been 
held that a first assignee who obtains physical delivery of the 
mortgage documents without recording the assignment prevails 
over a second assignee even though the latter records his as- 
signment.” 'The second assignee is said to be estopped to deny 
the title of the first assignee on the ground that he should have 
demanded delivery of the documents. 


Even more closely allied to the “mortgage warehousing” 
arrangement is the result when the first assignee permits his 
assignor to retain possession of the mortgage documents even 
though he records his assignment of mortgage. If this assignor 
makes a second assignment to a bona fide purchaser who obtains 
delivery of the mortgage documents, the second assignee is 
said to prevail over the first assignment regardless of the fact 
that the first assignment was recorded.* The reason for this 
result is clear if the obligation secured by the mortgage is in the 
form of a negotiable note.” But the same result has been 
reached where the mortgage obligation was non-negotiable, 
either on the theory of estoppel or that the ownership of the 
mortgage cannot exist separate from the note, and its owner- 
ship follows the transfer of the mortgage note or bond.” 


Cases in various states are not altogether reconcilable, and 
it is apparent that the same is true of cases within the same 
state." One line of demarcation would appear to be whether 
the court will emphasize compliance with the recording act or 
whether it will place greater importance on the legal theory 
that ownership of a mortgage follows ownership of the obliga- 
tion it secures, with the result that possession of the mortgage 
obligation becomes the deciding factor. The degree of pro- 
tection of Bank B, therefore, usually depends upon the de- 
cisions of the state in which the mortgage borrower is located 


27 See Brumbach v. McLean, 196 Pa. $21, 46 Atl. 418 (1900); Brumbach v. Johnson, 
187 Pa. 602, 41 Atl. 480 (1898); Roberts v. Halstead, 9 Pa. $2 (1848); Richards Trust 
Co. v. Rhomberg, 19 S.D. 595, 104 N.W. 268 (1905); Fred Miller Brewing Co. v. Manasse, 
99 Wis. 99, 74 N.W. 535 (1898) ; 5 Tirrany, op. cit. supra note 18, § 1457; WaLsH, op. 
cit. supra note 14, § 63. 

28 See Wendling v. Aurelius-Swanson Co., 106 Okla. 63, 232 Pac. 982 (1924); Landis v. 
Robacker, $18 Pa. 271, 169 Atl. 891 (1983); Wood v. Sparks, 42 S.W.2d 142 (Tex. Civ. 
App. 1981); Note, The Negotiable Mortgage Controversy, 29 Nes. L. Rev. 606, 621 (1950) . 
29 Wendling v. Aurelius-Swanson Co., supra note 28. 

30 Wood v. Sparks, 42 S.W.2d 142 (Tex. Civ. App. 1981). 

31 Compare Brumbach v. McLean, ‘196 Pa. $21, 46 Atl. 418 (1900), with Pepper’s Appeal, 
77 Pa. $373 (1875). 
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and whether recording an assignment of mortgage is sufficient, 
whether possession must be taken of the mortgage documents, 
or whether both acts are required. Nice questions of conflicts 
of law may also arise. 


Federal Bankruptcy Act 

The state decisions will control in the more important de- 
termination by the bankruptcy courts of whether Bank B has 
sufficiently “perfected” its security interest in the “pledged” 
mortgages to the extent requird by the Bankruptcy Act.” 

Bankers and other parties dealing in security interests were 
considerably relieved by the enactment of the 1950 amendment 
to section 60(a) of the Chandler Act which substituted, for 
property other than real property, a “lien creditor test” in lieu 
of a “bona fide purchaser” test.» Thus chattel mortgages and 
trust receipts perfected against creditors by filing are now 
valid in bankruptcy even though the debtor may transfer good 
title to a purchaser. The result in Corn Exchange National 
Bank v. Klauder™* would now be different under the state law 
as it existed at that time, for while the law of Pennsylvania was 
that failure of the assignee of accounts receivable to give notice 
to the obligors on the account made it possible for a bona fide 
purchaser of those accounts to obtain good title,” an attaching 


32 See note 11 supra; 3 Cotzrer, Banxruprcy §§ 60.89-.50 (14th ed. 1941). 

33 “(a) (1) A preference is a transfer, as defined in this title, of any of the property 
of a debtor to or for the benefit of a creditor for or on account of an antecedent debt, 
made or suffered by such debtor while insolvent and within four months before the 
filing by or against him of the petition initiating a proceeding under this title, the effect 
of which transfer will be to enable such creditor to obtain a greater percentage of his 
debt than some other creditor of the same class. 

“(2) For the purposes of subdivisions (a) and (b) of this section, a transfer of 
property other than real property shall be deemed to have been made or suffered at 
the time when it became so far perfected that no subsequent lien upon such property 
obtainable by legal or equitable proceedings on a simple contract could become superior 
to the rights of the transferee. A transfer of real property shall be deemed to have been 
made or suffered when it became so far perfected that no subsequent bona fide purchase 
from the debtor could create rights in such property superior to the rights of the trans- 
feree. If any transfer of real property is not so perfected against a bona fide purchase, 
or if any transfer of other property is not so perfected against such liens by legal or 
equitable proceedings prior to the filing of a petition initiating a proceeding under this 
title, it shall be deemed to have been made immediately before the filing of the petition. 

“(8) The provisions of paragraph (2) of this subsection shall apply whether or not 
there are or were creditors who might have obtained such liens upon the property other 
than real property transferred and whether or not there are or were persons who might 
have become bona fide purchasers of such real property.” $0 Srar. 562 (1898), as 
‘amended, 11 U.S.C. §§ 96(a) (1)-(8) (1952); $8 Cotzzer, op. cit. supra note $2, § 60.38. 
34318 US. 434 (1948) (assignee of accounts receivable did not notify obligors and 
therefore assignments would not have been good against a hypothetical bona fide pur- 
chaser from assignor); $3 CoLuiER, op. cit. supra note $2, § 60.48. 

e a Estate, 205 Pa. 515, 55 Atl. 218 (1908); cf. Restarement, Contracts § 173 
1932). 
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creditor of the assignor was and is still entitled only to those 
rights retained by the assignor in the accounts. This conforms 
to the general rule.” 


However, the generalization that a “lien creditor test” was 
substituted for the “bona fide purchaser test” in all cases is too 
broad, since it was also the manifested intention of Congress 
that secret liens which constitute only equitable liens under 
state law were not to be recognized in bankruptcy.” If state 
law provides that an equitable lien is not valid against third 
parties other than buyers from the debtor in the ordinary course 
of trade until the delivery of an instrument of assignment,” de- 
livery of possession,” filing or recording,” or “other like overt 
action,” the equitable lien is not considered perfected in bank- 
ruptcy. “Other like overt action” presumably includes com- 
pliance with a state requirement that notice be given to an 
obligor before an assignment of mortgage may be valid against 
creditors.“ It is to be noted that under section 60(a) (8), it 
is still only the hypothetical possibility that a bona fide pur- 
chaser or lien creditor be able to obtain a superior title which 
prevents the perfection of the equitable interest. The actual 
existence of such purchaser or creditor is unimportant.” 


The equitable lien on negotiable instruments left with the 


86 ResTaTEMENT, Contracts § 172 (1982); 2 Wruiston, Contracts § 484 (rev. ed. 
1936) ; Phillips’s Estate, 205 Pa. 525, 55 Atl. 216 (1903). 

87“ |. . (a) (6) The recognition of equitable liens where available means of perfecting 
legal liens have not been employed is declared to be contrary to the policy of this 
section. If a transfer is for security and if (A) applicable law requires a signed and 
delivered writing, or a delivery of possession, or a filing or recording, or other like overt 
action as a condition to its full validity against third persons other than a buyer in the 
ordinary course of trade claiming through or under the transferor and (B) such overt 
action has not been taken, and (C) such transfer results in the acquisition of only an 
equitable lien, then such transfer is not perfected within the meaning of paragraph (2) 
of this subsection. Notwithstanding the first sentence of paragraph (2) of this sub- 
section, it shall not suffice to perfect a transfer which creates an equitable lien such as 
is described in the first sentence of this paragraph, that it is made for a valuable con- 
sideration and that both parties intend to perfect it and that they take action sufficient 
to effect a transfer as against liens by legal or equitable proceedings on a simple contract: 
Provided, however, That where the debtor’s own interest is only equitable, he can perfect 
a transfer thereof by any means appropriate fully to transfer an interest of that character: 
And provided further, That nothing in this paragraph shall be construed to be contrary 
to the provisions of paragraph (7) of this subdivision.” 30 Srat. 562 (1898), as amended, 
11 US.C. § 96(a) (6) (1952). 

38 Manchester Nat’! Bank v. Roche, 186 F.2d 827 (lst Cir. 1951). 

39 In re Helicopter Air Transport, 85 F.Supp. 918 (D.N.J. 1949). 

40 Bridgewater v. Schaefer, 164 F.2d 447 (5th Cir. 1947); In re Cox, 182 F.2d 881 (7th 
Cir. 1948); In re Burton, 120 F.Supp. 148 (D. Md. 1954); Hawkins v. Dannenberg Co., 
234 Fed. 752 (S.D. Ga. 1916). The unrecorded real estate mortgage approved in Carey 
v. Donohue, 240 U.S. 480 (1916), would not now be valid. 

413 CoLzier, op. cit. supra note $2, § 60.48, § 60.50. 

42 See note 33 supra. 
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borrower by the lender was once recognized under Sezton v. 
Kessler,* but that result was changed by the Chandler Act 
and is still invalid under the 1950 amendment.“ A parallel 
might well be drawn between that situation and the arrangement 
under discussion whereby Bank B as the “pledgee” of mortgage 
obligations fails to require their delivery or fails to record. The 
arrangement with Mortgage Company M is exposed to the 
state decisions which hold that even though Bank B has recorded 
an assignment of the mortgages, if it has permitted the mort- 
gage documents to remain in the possession of the custodian 
(whose possession may be meaningless by reason of the inap- 
plicability of the field warehouse theory), its interest is subject 
to a transfer of good title by a second assignment to a bona fide 
purchaser. Likewise, a failure to record the assignment of 
the mortgages subjects Bank B to the possibility that a bona 
fide purchaser without notice may acquire title to those mort- 
gages under a transfer from Mortgage Company M.“ 

It is necessary for lenders to determine whether recording 
or possession in a given state is sufficient protection or whether 
both recording and possession are required. Unless the required 
action is taken more than four months prior to bankruptcy or 
unless other elements of a preference are missing, the transfer 
will be deemed to have been made immediately prior to the 
bankruptcy proceedings and will therefore be voidable as a 
preferential transfer.“ 

The situation is even more serious in a state which holds that 
a mortgage represents legal title to the real estate and that the 
assignment of the mortgage is a transfer of real property.“ In 
such a jurisdiction the “bona fide purchaser” test would apply 
under section 60(a) (2) without first determining whether the 
interest of the assignee was only an equitable interest under 
the law of that state.” 


Mortgage Obligations Represent Accounts Receivable 
The assignee or pledgee of a mortgage and its underlying 


43 225 U.S. 90 (1911). 

443 CoLier, op. cit. supra note $2, § 60.88. 
45 See notes 28, 29 and 80 supra. 

46 See note 22 supra. 

47 See notes 83 and 37 supra. 

48 See note 18 supra. 

49 See note 83 supra. 
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note or bond is exposed to a risk of loss of security even though 
the particular transaction is recognized as a “valid” assignment 
or pledge. Whatever theory is used to validate the “pledge,” 
the holder of a note or bond secured by a mortgage is to be 
regarded as the holder of a chose in action.” A mortgage lien 
can exist only if there is an obligation under a bond or note.” A 
purported assignment of the mortgage without the debt is said 
to be a nullity,” while the transfer of the debt is often said to 
constitute a transfer of the mortgage security.” This analysis 
would require the assignee of the mortgage in most jurisdictions 
to consider the necessity of complying with requirements or- 
dinarily deemed applicable to the pledge or assignment of ac- 
counts receivable. In particular it is important to determine 
whether dominion and control have been established and main- 
tained by the “pledgee” over the amortization payments if they 
are to be made by the mortgagor to Mortgage Company M. 
The rule of Benedict v. Ratner™ is not exclusively applicable 
to accounts receivable but has been applied to property of other 
types.” Even the delivery to the pledgee of the bond with its 
accompanying mortgage and the recording of the assignment 
may be vitiated if the assignee makes no attempt to control 
the disposition of the periodic collections by its debtor on ac- 
count of interest and principal on the mortgage.” It is not a 
question of additional security only, for the entire transaction 
is otherwise voided.” 


505 Trrrany, op. cit. supra note 18, § 1412. 
51 See note 14 supra. 


supra. 
54 268 U.S. 353 (1925); cf. Corn Exchange Nat’l Bank v. Klauder, 318 U.S. 434 Nerd 
In re Rosen, 157 F.2d 997 (Sd Cir. 1946); In re Pusey, Maynes, Breish Co., 122 F.2d 
606 (3d Cir. 1941). 
55 See Mount v. Norfolk S. & L. Corp., 192 F.2d 286 (4th Cir. 1951) (pledge of conditional 
sales contracts invalid although possession delivered); In re Allied Products Co., 184 
F.2d 725 (6th Cir. 1948) (construction contract); McCance v. D. A. Schulte, 91 F.2d 733 
(2d Cir.), cert. denied, 302 US. 748 (19387) (assignment of real estate leases); Manu- 
facturers Finance Co. v. Armstrong, 78 F.2d 289 (4th Cir. 1935) (sufficient dominion 
supported pledge of trade acceptances); Brown v. Leo, 12 F.2d 350 (2d Cir. 1926) 
(grocery stock and fixtures); In re Gruner’s Estate, 54 N.YS.2d 330 (Surr. Ct.), aff'd, 
269 App. Div. 973, 59 N.Y.S.2d 286 (1st Dep’t 1945), rev’d on other grounds, 295 N.Y. 
510, 68 N.E.2d 514 (1946) (attempted lien on stock exchange seat invalidated due to 
power of pledgor to subject seat to debt charges) . 

In re Prudence Co., 88 F.2d 420 (2d Cir. 1987) (dictum), affirming 15 F.Supp. 1064 
(E.D.N.Y. 1986). 
57 Untrorm CommenciaL Cong § 9-205 changes the rule of Benedict v. Ratner in Penn- 
sylvania in so far as that case voided a pledge because of the power of the debtor to 
use or dispose of collections from accounts receivable. See note 10 supra. Furthermore, the 
amortization payments due under a mortgage are not included in the definition of an 
account in the code. Unirorm Commenrciat Cope § 9-106. 
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Available Alternative Arrangements 

This review may only confirm the present convictions of 
discerning persons. However, the lack of literature on the 
subject is a matter of concern in the face of published state- 
ments which over-emphasize the convenience of permitting 
Mortgage Company M to retain possession of the mortgage 
documents.” 

There is still time for lenders to make an odneated choice 
between the alternatives of (1) accomplishing recording only, 
(2) taking possession of the mortgage documents without re- 
cording, (3) recording an assignment and obtaining possession 
of all the mortgage documents, or (4) taking possession of the 
mortgage obligation only and leaving the mortgage in the 
hands of Mortgage Company M on the theory that its owner- 
ship follows the mortgage obligation. The expense of recording 
an assignment for temporary periods is a practical obstacle 
which may influence a decision to exercise one of the alternative 
possessive rights, which appear to be more protective than the 
mere act of recording. Alternative number (4), of course, 
would not be available in a state which has already adopted 
the rule that possession of the mortgage obligation separate 
from the mortgage does not afford protection unless recording 
is also accomplished.” 

An additional alternative exists which under certain circum- 
stances may be even more practical. This consists of having 
the initial assignment of mortgage recorded in favor of the 
permanent investor which in turn would agree to pay directly 
to Bank B the price stated in its purchase commitment. Whe- 
ther such assignment should be accompanied by the delivery 
of the mortgage papers to the permanent investor in the capa- 
city of a custodian will depend upon the protection afforded 
under state law by the mere act of recording or whether the 
continued possession in Mortgage Company M could subject 
Bank B or the permanent investor to the rights of an interven- 
ing bona fide purchaser of the mortgage documents. 


58 Redfield, “Warehousing” Helps Balance Mortgage Portfolios, Savings Bank J., Aug. 
1955, p. 10. 
59 See, e.g., Second Nat’l Bank v. Dyer, 126 Conn. 101, 9 A.2d 508 (1939). 





Timely Review of 


Bankers Blanket Bond 


BRYAN W. TABOR“ 


A bankers blanket bond is one which expressly covers any 
loss sustained through the dishonest, fraudulent or criminal 
action of any of the employees of a bank. The bond has a ter- 
mination or cancellation clause which provides, among other 
things, that the bond shall be deemed terminated or cancelled 
as to any employee as soon as the insured shall learn of any 
dishonest or fraudulent act on the part of the employee. 

Two questions immediately arise: (1) Is it necessary that 
the insured sustain a loss before the bond is terminated or can- 
celled as to a dishonest employee, and (2) what constitutes a 
dishonest or fraudulent act on the part of such employee? 

First, it seems clear that it is not necessary that there be a 
loss to the insured for the bond to terminate as to a dishonest 
employee. This is true because the bond itself does not require 
it. Instead, the bond terminates when the employer gains 
knowledge of any act of the employee that would cause a loss 
of faith, trust or confidence in such employee.’ 

“Dishonesty” is defined by Webster as, “want of honesty 
or integrity, disposed to cheat or defraud; not trustworthy, 
false, corrupt, deceitful, faithless.” “Fraudulent” is defined as, 
“using fraud; tricky, deceitful, designing, deceptive, dishonest 
with the rights of others.” 

After a study of the cases involving bankers blanket bonds 
it has become obvious to me that there should be an amendment 
to the termination or cancellation clause by adding a provision 
as follows: “To waive the provisions of this termination clause, 
such waiver must be in writing by the bonding company.” Such 
an amendment would give the bonding companies a measure of 
protection which they do not now have. 


I think a clear definition of “dishonest and fraudulent acts” 
This article is reprinted by permission from the January 1956, issue of the INSURANCE 
COUNSEL JOURNAL, published by the International Association of Insurance Counsel. 
* Of the firm of Rucker & Cox, Tulsa, Oklahoma. 

1 Miners Savings Bank of Pittston v. Royal Indemnity Co. Pa., 9 A.2d 548. 
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should be inserted in the cancellation clause and it should prob- 
ably be in the bond in capital letters. 

In Oklahoma, as in many states, there are strict banking 
laws. Banks are to be operated by a board of directors. By 
statute, carelessness, recklessness, or incompetence are grounds 
for discharge of employees. Acts to deceive, concealing of 
facts, suppressing evidence, destroying records, acts to injure 
or defraud the bank or individuals, and falsifying records, are 
all criminal acts. Employees guilty of such criminal acts can- 
not be employed or operate in banks in Oklahoma. There are 
also federal laws applicable to banks. These statutes must be 
kept in mind as we proceed with the discussion herein. 

A recent case, determined by the Court of Appeals for the 
Tenth Circuit, not yet reported in the Federal Reporter System, 
is interesting for its interpretation of the cancellation clause and 
of waiver and estoppel.” 

A cashier-vice president operated the bank. He became a 
stockholder and also a director. He did not take vacations. 
In 1948, he started taking money from the bank. His method 
was to give deposit receipts and make entries in savings account 
passbooks for the customer but he would not show the deposit 
in the journal or on the records of the bank. He would then 
take other funds and at some later date would make the deposit 
entry to the proper account on deposit, but he never made the 
entry on the savings account records. On six different occasions 
in 1948-49 he gave deposit slips to the customer but waited 
several months, in one case 23 months, to show the deposit 
on the proper account in the bank journal. 

In December, 1951, the FDIC examiner discovered the 
manipulations. He notified the state bank commissioner and 
together they called a meeting of the bank directors and de- 
manded that the cashier be discharged immediately. Although 
several customers had previously complained to different di- 
rectors, probably there was no knowledge by the directors of 
any specific wrongful acts. In response to the demand of the 
FDIC examiner and the state bank commissioner, the directors 
agreed to discharge the cashier. Instead, however, the directors 


2 USF. & G. v. Craig County Bank et al. Appeal from the Northern District of Oklahoma 
to the Court of Appeals, Tenth Circuit. 
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and the cashier drew up an agreement between them which, in 
substance, is as follows: 

“Whereas a recent examination of the bank made by the 
examiner for the FDIC discloses several irregularities in handl- 
ing the affairs of the bank and the falsification of the records 
of the bank by the cashier, and, whereas, the directors above 
mentioned are desirous of terminating the services of said 
cashier and have informed the cashier of their desire; Therefore, 
the cashier needed some delay in the termination of his services 
as cashier and agrees to devote full time to making collections 
and otherwise improving the asset conditions of said bank, and 
hereby agrees to sell his stock in said bank and retire from the 
services of said bank at or prior to June 30, 1952, and agrees 
that in the interim he will energetically and faithfully perform 
the services of cashier in satisfactory manner to the Board of 
Directors of said bank. 

“Therefore, the directors, as parties of the second part, 
hereby agree to continue the services of the cashier to a date not 
beyond June 30, 1952, and in so doing agree and guarantee 
individually and /or collectively, as individuals or directors that 
the affairs of said bank shall and will be operated under their 
supervision and accept full responsibility for the acts of said 
cashier in his capacity as an officer of said bank.” 

This agreement was signed by the cashier as party of the 
first part and the three directors, individually and as directors 
of the bank, as parties of the second part. 

With this agreement in force the state bank commissioner 
permitted the cashier to continue working for six months, al- 
though it was opposed by the FDIC examiner. The FDIC 
examiner made a report which was given to the directors, show- 
ing the six items or irregularities and falsification of the records. 

The cashier embezzled $23,000 prior to the time this agree- 
ment was entered into, and during the period of time covered 
by the agreement he embezzled an additional $12,000. He was 
permitted to continue his work in the bank after the expiration 
of the agreement of December, 1951, during which time he 
embezzled $14,000 more. He was subsequently charged by the 
federal government with making false entries on the books of 
the bank, to which charge he plead guilty, and was fined by the 
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United States District Court for the Northern District of 
Oklahoma. Following his plea of guilty and his fine in the 
federal court, he was permitted to return to work at the bank 
for six weeks during which time he embezzled an additional 
$15,000. 

The bank was then sold and new owners permitted him to 
work another fifteen days, during which time he embezzled 
another $6,000. The new owners upon discovering the shortages 
caused by the cashier’s embezzlement, made a claim with the 
bonding company under the terms of the bond, and at that 
time furnished the bonding company with a copy of the FDIC 
report. 

The only notice that the bonding company had received 
prior to this time had been a letter written by the cashier to the 
bonding company’s agent. This letter set out the six irregu- 
larities of the FDIC report. This letter was referred to the 
bonding company by the agent. The bonding company as- 
signed an adjuster to investigate the alleged irregularities. The 
adjuster called on the president of the bank and was referred 
by him to the cashier, who convinced the adjuster that the com- 
plaint was made by a dissatisfied customer and that the bonding 
company was in no way involved. 

The bonding company, after a claim was finally made in 
1953, went into federal court for declaratory relief. The bond- 
ing company admitted liability for such losses as occurred prior 
to December, 1951, and asked for a judgment relieving it from 
any obligations for losses that occurred after December, 1951. 

The action was predicated on the following grounds: (1) 
That an actual loss had been sustained by the bank prior to 
December, 1951, and that the loss was the result of the dis- 
honest and fraudulent acts of the cashier. (2) That proper 
notice had not been given by the bank to the bonding company. 
(3) That if proper notice had been given, such notice had been 
frustrated by the acts of the president of the bank and the 
cashier in failing to reveal, in good faith, all the facts to the 
bonding company. (4) That in order to continue the cashier 
in his position after the FDIC examiner and the state bank 
commissioner had requested his discharge, the directors and the 
cashier entered into an agreement whereby the directors as- 
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sumed full responsibility for the acts of the cashier. That this 
agreement relieved the bonding company of liability for the acts 
of the cashier subsequent to that time. 

The trial court denied the relief sought by the bonding com- 
pany on the following grounds: (1) The acts of the cashier 
prior to December, 1951, were criminal but not fraudulent or 
dishonest. Since the bank had no knowledge of any fraudulent 
or dishonest acts on the part of the cashier the bond did not 
automatically terminate as to the cashier. The court failed to 
make any finding as to whether or not a loss had been sustained 
prior to December, 1951. (2) Even if the bond had automatic- 
ally terminated, the failure of the bonding company to notify 
the bank that the cashier was no longer covered by the bond 
amounted to a waiver of the termination clause by the bonding 
company. (3) The notice and proof of loss given by the bank 
to the bonding company was in full compliance with the terms 
of the bond. (4) That the agreement of December, 1951, be- 
tween the directors of the bank and the cashier was void because 
of the cashier’s failure to advise the directors of his prior dis- 
honest and fraudulent acts. 

On appeal, the Tenth Circuit affirmed this opinion in No- 
vember, 1955, holding that there was no loss known to the bank 
and that the acts of the bonding company was a waiver and the 
bonding company was estopped to deny coverage. The court 
failed to interpret “dishonest or fraudulent acts”. 

It is because of this case that I think the termination and 
cancellation clause of the bankers blanket bond should be 
amended. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank’s Participation in Creditor’s Plan 
Constitutes Waiver of Right to Set-Off 


As a general proposition of bankruptcy law, absent circum- 
stances making it inequitable, a bank may ordinarily, either 
before or after bankruptcy, set-off any provable and fixed claim 
against the bankrupt. An important federal Court of Appeals 
case illustrates, however, that a bank can waive this right to 
set-off. 

It appeared that a bank had loaned a variety company 
$22,000 evidenced by a 30-day note. Within a month the com- 
pany realized it could not pay its current debts although it had 
on hand an inventory worth considerably more than its total 
debts. The company and its creditors including the bank 
thereupon entered into a plan whereby the inventory was to be 
liquidated and the proceeds paid in ten equal, pro-rata instal- 
Iments to the creditors. The bank not only approved of the 
plan but was aware of its operation because the proceeds of 
liquidation and payments to the creditors were handled through 
an account in the bank. 

The company made five of the proposed payments but then 
decided to file a petition in bankruptcy which it did a few days 
after giving the bank notice of its intention. The day after 
filing, the company had in its account with the bank $2,800 
and on that day the bank set-off this amount against the amount 
still owed on the company’s note and then filed a claim against 
_ the company for $8,000, the balance still due on the note. The 
Referee in Bankruptcy disallowed the bank’s claim unless 
it paid to the trustee the $2,800 “appropriated from the ac- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 771. 
20 
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count of the bankrupt... .” The District Court upheld this 
ruling and the Court of Appeals affirmed, reasoning that “.. . 
the circumstances under which the inventory was being liqui- 
dated and the bank account created and maintained, ‘and the 
cooperation of the bank and the bankrupt in its creation, were 
sufficient to so far impress upon it the (equitable) character 
of a trust fund that the bank should be held estopped to assert 
a lien thereon or the right of set-off.’” First National Bank 
of Portland v. Dudley, United States Court of Appeals, Ninth 
Circuit, 281 F.2d 896. The opinion of the court is as follows: 


MATHES, D.J.—The First National Bank of Portland prosecutes 
this appeal from an order of the District Court confirming an order 
made by the Referee in Bankruptcy. Bankruptcy Act, §§ 2, sub. a(10), 
24, 25, 39, 11 US.C.A. §§ 11, sub. a(10), 47, 48, 67. 

The Referee’s order, following a hearing on objections filed by the 
trustee, disallowed appellant bank’s claim against the bankrupt estate 
for a balance of $8,184.19 remaining unpaid on the promissory note of 
the bankrupt, unless the bank should surrender and pay over to the 
trustee, appellee here, the sum of $2,889.14 “appropriated . . . from 
the bank account of the bankrupt” by setting-off as a credit to the 
bank’s note the entire balance of the bankrupt’s account on July 14, 
1953, the day following bankruptcy. 

Subject to exceptions not applicable here, § 68, sub. a of the Bank- 
ruptcy Act provides that: “In all cases of mutual debts or mutual credits 
between the estate of a bankrupt and a creditor the account shall be 
stated and one debt shall be set off against the other, and the balance 
only shall be allowed or paid.” 11 U.S.C.A. § 108, sub. a. 

Although the language appears to be mandatory, the right of set-off 
under § 68, sub. a is held to be permissive only, since the Bankruptcy 
Court, “in the exercise of the jurisdiction conferred ... by the act,... 
applies the principles and rules of equity jurisprudence”, Pepper v. 
Litton, 1939, 308 U. S. 295, 304, 60 S.Ct. 238, 244, 84 L.Ed. 281, and 
equity will intervene, where circumstances of equitable cognizance so 
require, to cut off the legal right of set-off. Cumberland Glass Mfg. Co. 
v. De Witt, 1915, 237 U.S. 447, 455, 35 S.Ct. 636, 59 L.Ed. 1042; Pru- 
dential Ins. Co. of America v. Nelson, 6 Cir., 101 F.2d 441, 443, certiorari 
denied, 1939, 308 U.S. 583, 60 S.Ct. 106, 84 L.Ed. 489; Union Bank & 
Trust Co. v. Loble, 9 Cir., 20 F.2d 124, certiorari denied, 1927, 275 U.S. 
545, 48 S.Ct. 83, 72 L.Ed. 417; 4 Collier, Bankruptcy 710 (14th ed. 1942). 

In the words of Cumberland Glass Mfg. Co. v. De Witt, supra: “The 
provision is permissive rather than mandatory. . .. The matter is placed 











22 THE BANKING LAW JOURNAL 


within the control of the bankruptcy court, which exercises its discretion 
in these cases upon the general principles of equity.” 237 U.S. at page 
455, 35 S.Ct. at page 639. 

It may be stated then as a general proposition that, absent circum- 
stances rendering it inequitable so to do, a bank ordinarily may, pre- 
ceding or following bankruptcy, set-off any claim, provable in character 
and fixed as to amount, Bankruptcy Act, § 63, sub. a, 11 U.S.C.A. § 103, 
sub. a, against such credit balance as the bankrupt may then have on 
deposit with the bank. Continental & Commercial Trust & Savings Bank 
v. Chicago, 1913, 229 U.S. 435, 33 S.Ct. 829, 57 L.Ed. 1268; Studley v 
Boylston National Bank, 1913, 229 U.S. 523, 33 S.Ct. 806, 57 L.Ed. 13183; 
New York County National Bank v. Massey, 1904, 192 U.S. 138, 24 
S.Ct. 199, 48 L.Ed. 380; Ingram v. Bank of Cottage Grove, 9 Cir., 1928, 
29 F.2d 86. 

In the proceedings at bar the Referee concluded that appellant bank 
waived its right of set-off; also that “the bank account of the bankrupt 
as it existed at the time of the commencement of the within bankruptcy 
proceedings was created under such circumstances, with the cooperation 
of the bank and the bankrupt, as to so far impress upon it the character 
of a trust fund, that the bank should be estopped to assert a lien thereon 
or the right of set off.” 

Some detail in recital is requisite to knowledge of the facts upon which 
the Referee rested his conclusions, and to a determination whether the 
Bankruptcy Court acted “upon the general principles of equity” within 
the limits of discretion under § 68, sub. a of the Act. 

From uncontradicted evidence and the findings made by the Referee 
the following facts appear: In 1946 the bankrupt, Northwest Variety 
Wholesale, Inc., opened with appellant bank “a general commercial ac- 
count in which unrestricted deposits were made subject to withdrawal 
by check in the ordinary course of business. This account was in existence 
at the time of the creation of the loan upon which the claim of the 
bank is based and continued in existence without change, except as to 
the amount thereof, to and including the date of the exercise by said 
Bank of its asserted right of off-set.” 

The bankrupt was a wholesaler of so-called variety goods. Early 
in 1952, upon the advice of a “national firm of business consultants”, the 
bankrupt “changed its operation from strictly a co-operative to more or 
less of a strictly wholesale variety stock.” 

The result was that “in the fall of 1952 the corporation found itself 
with a tremendous inventory, and of course the corresponding bills, 
-which made it impossible to pay the bills.” In November, 1952, the 
total indebtedness was “$85,000 owing to approximately 158 creditors. 
But offsetting that was about $135,000 or $140,000 worth of inventory.” 
The inventory “was all merchantable, but it did represent items, for 








WAIVER OF RIGHT TO SET-OFF 23 


instance, that could only be sold at Christmastime, other items could 
only be sold the following year at, say, Valentine’s Day and Mother’s 
Day and the various holidays along the line, and . . . a big school supply 
which wouldn’t be able to be sold until the following fall.” 

On October 11, 1952, the bankrupt had executed a 30-day promissory 
note for $22,000 in favor of appellant bank, and at all times thereafter 
the bank was the largest creditor. 

To quote from the Referee’s findings: “That during the month 
of November, 1952, the bankrupt became unable to meet its obligations 
in the regular course of business as they became due, and by its president 
and its attorney advised said bank that it found itself in this condition, 
but that it had a stock of merchandise which could be sold to advantage 
over a period of time so as to liquidate the indebtedness owing to the 
bankrupt corporation; that the bankrupt proposed to said bank that if 
the creditors, including said bank, would refrain from seeking immediate 
payment of their respective accounts in full, the bankrupt would pro- 
ceed to liquidate its inventory over a period of twelve months time and 
would pay to the bank, as well as to other creditors, a quarterly payment 
of twenty-five per cent of the indebtedness owing to the bank and to such 
creditors, the first of said payments to be made on January 15th, 1953. 

“That the bank proposed a modification in said plan whereby, in- 
stead of quarterly payments of twenty-five per cent over a twelve 
months period of time, monthly payments of ten per cent would be 
made to creditors commencing with the month of January, 1953. 

“That as so modified, the bank agreed that the plan was a feasible 
one, which should enable the bankrupt to work out of its financial 
difficulties, and that the bank would go along with the bankrupt on 
the plan and refrain from pressing for immediate payment in full of the 
indebtedness due it, providing that the monthly payments of ten per 
cent were made. 

“That the bankrupt advised its other creditors of said plan and ad- 
vised a number of said creditors of the approval of said plan by the 
bank and the participation of the bank therein, and obtained the partici- 
pation of its other creditors in said plan, with the result that the bank- 
rupt was permitted to continue in business and proceeded to liquidate 
its inventory in accordance with the plan, and to make the ten per 
cent payments monthly to each of its creditors during the months of 
January, February, March, April and May, 1953.” 

The bank “received and accepted monthly payments of ten per cent 
of the principal of its note together with accruing interest in full during 
said five months . . ., and reduced the amount of said note to $11,000.00; 
that the other creditors of the bankrupt received and accepted monthly 
payments of ten per cent of their accounts, reducing their respective 
claims accordingly.” 
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There is no suggestion that the ordinary course of business was not 
followed, so the presumption is that all proceeds from sales of inventory 
were, as before, deposited in appellant bank. See: Ore.Rev.Stat. § 41.- 
$60 (20) and (38) (1953); 9 Wigmore, Evidence §§ 2499, 2530 (3d ed. 
1940). All ten per cent “dividend” checks to creditors were cleared 
through the account with appellant bank. In short, during all of this 
period up through the month of May, 1958, the bank was well advised 
on the progress of the extension plan. 

In the words of the bankrupt’s attorney, qua witness: “In June 
actually what the situation was, we had anticipated that the current 
business would continue at a faster rate than actually developed. We 
had anticipated when the corporation went back more or less to the 
old way of doing business about the first of December, that is, on a co- 
operative basis, and judging from the past experience of the co-operative, 
we had anticipated that same business would come back into the cor- 
poration again. But it didn’t, so there wasn’t enough current business 
to keep the organization going, and along about what would be the sixth 
payment in June there wasn’t enough money to make the sixth [ten 
per cent] payment. 

“At that time we called a meeting of the stockholders to inquire 
whether the stockholders thought they should continue, whether they 
wanted to keep the corporation going on a co-operative basis, but by 
that time they were discouraged and decided they would just write it 
off at that time, and I was authorized then to file a petition of bank- 
ruptcy.” 

On July 7 the bankrupt’s attorney informed the bank that “he was 
preparing a petition in bankruptcy which would be filed when they had 
completed an inventory.” 

The Referee’s findings continue: “The petition in bankruptcy was 
filed on July 18th, 1953, at which time the bankrupt had on deposit in 
its said account at The First National Bank of Portland the sum of 
$2,889.14. On July 14th, 1953, the bank offset this amount against its 
indebtedness, thereby reducing the amount of same to $8,184.19, in 
which amount the said bank has filed its claim herein; that other creditors 
of the bankrupt have filed their claims herein covering the balances 
due them after application of the five monthly payments of ten per cent 
as made to them under the plan of liquidation above referred to.” 

“That by its approval of the bankrupt’s plan of payment of its 
creditors upon a pro-rata basis and by its participation therein, the bank 
. 80 dealt with its depositor, the bankrupt, and with other creditors of 
the bankrupt as to waive or be estopped to assert the right to set off 


It was the duty of the District Judge to accept the Referee’s findings 
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“unless clearly erroneous”, Genera] Order 47, 11 U.S.C.A. following § 538; 
and it is the duty of this Court likewise not to disturb the findings un- 
less they are shown to be clearly wrong. Fed.RulesCiv.Proc. Rule 52 (a), 
28 U.S.C.A.; Smith v. Federal Land Bank, 9 Cir., 150 F.2d 318, 321, 
certiorari denied, 1945, 326 U.S. 764, 66 S.Ct. 145, 90 L.Ed. 460. 

Equitable estoppel is an age-old principle of equity. 2 Story, Equity 
Jurisprudence 776, § 1534 (12th Ed. 1877). Tacit encouragement by 
conduct has been held sufficient to raise an equitable estoppel. Swain 
v. Seamens, 1869, 9 Wall. 254, 274, 76 U.S. 254, 19 L.Ed. 554. “The 
vital principle”, the Supreme Court has said, “is that he who by his 
language or conduct leads another to do what he would not otherwise 
have done, shall not subject such person to loss or injury by disappoint- 
ing the expectations upon which he acted.” Dickerson v. Colgrove, 1879, 
100 U.S. 578, 580, 25 L.Ed. 618. 

It may be said generally then that equitable estoppel, as a principle 
of equity jurisprudence, stands for the basic precepts of common honesty, 
ordinary fairness, and good conscience, Myers v. Hurley Motor Co., 1927, 
278 US. 18, 24, 47 S.Ct. 277, 71 L.Ed. 515, in dealing with the rights of 
those whose conduct has been prompted by reasonable good-faith re- 
liance upon the knowing acts or omissions of another. 3 Pomeroy, Equi- 
ty Jurisprudence 189-192, §§ 804-805 (5th ed. 1941). 

Here the District Court confirmed the findings and order of the 
Referee upon the authority of the decision of this Court in Union Bank 
& Trust Co. v. Loble, supra, 20 F.2d at page 124. 

In the language of the opinion, the salient facts in the Loble case 
were these: “In the latter part of 1925 the bankrupt was indebted to 
Eastern merchants in about $21,000, to relatives of its manager in the 
sum of $35,000, to local creditors in more than $12,000, and to the appel- 
lant [bank] in $10,000 on a note and ‘over $1,000’ on overdraft. The 
bankrupt discussed with the president of the bank the question of dis- 
continuing the business, but upon the bank’s advice it was finally 
agreed that a special sale should be conducted by the bankrupt to raise 
money to pay Eastern creditors, with a view to reorganizing and con- 
tinuing the business. The special sale was had, and during the months 
of December and January the bankrupt deposited the proceeds thereof 
to its account in the bank subject to check in the same manner as money 
it had previously deposited. . . . The Eastern creditors were not in- 
formed that the money realized from the sale was to be set apart as a 
fund for the payment of their claims. The information which they 
did receive was contained in a circular letter stating that the primary 
obligations of the business consisted of money loaned by relatives, all 
unsecured and in no way preferred, a small indebtedness to the bank, 
likewise not secured, and invoices, that the indebtedness was all on an 
equal basis, that relatives who had money in the business and the bank 
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were willing to extend their loans ‘and give us a chance to pay off the 
invoices and build up the business, and to pay you is our objective, and 
to do that we are preparing for a big sale... . Our other creditors are 
willing to wait, and we only ask that you give us a reasonable oppor- 
tunity to get your money for you.’ ... 

“While the money was in its possession on deposit, the bank placed 
no obstacle in the way of its disbursement to Eastern creditors until 
early in January, when it became apparent that the suggested plan 
of reorganization had failed. Thereafter the bankrupt presented to the 
bank a proposition to compromise with all creditors on the basis of 25 
cents on the dollar. The bank denied the bankrupt’s right thus to use 
the money on deposit, and asserted its own claim of lien thereon.” 

Affirming the judgment of the District Court disallowing the bank’s 
claim “unless the bank should account for and pay to the trustee the 
sum so applied as set-off”, this Court in Loble said that “a bank may 
so deal with a depositor as to waive or be estopped to assert the right 
of set-off. ... And the right does not exist where the circumstances are 
inconsistent with its exercise. . . . While the money realized on the 
special sale and deposited to the bankrupt’s current account and sub- 
ject to its check for general purposes may not be said to come within 
the accepted definition of a special deposit so as to be exempt from the 
bank’s claim to the right of set-off . . . the circumstances under which the 
fund was created, and the co-operation of the bank and the bankrupt in its 
creation, were sufficient to so far impress upon it the character of a trust 
fund that the bank should be held estopped to assert a lien thereon or 
the right of set-off.” 20 F.2d at page 126. 

So in the case at bar, the circumstances under which the inventory 
was being liquidated and the bank account created and maintained, 
“and the cooperation of the bank and the bankrupt in its creation, were 
sufficient to so far impress upon it the [equitable] character of a trust fund 
that the bank should be held estopped to assert a lien thereon or the 
right of set-off.” 

Moreover it appears that the equitable considerations for denying 
to the bank the right of set-off here are even stronger than in the Loble 
case. For in Loble the bank received no part of the fund; whereas here it 
was a key provision of the extension arrangement that the bank would 
share, and the bank did share, equally and ratably with all other creditors. 


Looking as does equity “to the substance and not merely to the form,” 
Young v. Higbee Co., 1945, 324 U.S. 204, 209, 65 S.Ct. 594, 597, 89 L.Ed. 
‘890, it is plain that the substance of the transaction at bar is: that the 
bank, the bankrupt and the trade creditors joined in an agreement to 
commit the proceeds from liquidation of the bankrupt’s inventory to- 
ward payment of all claims on an equal and ratable basis. 
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Proof of waiver must be such as to establish “an intentional relin- 
quishment . . . of a known right”. Johnson v. Zerbst, 1938, 304 U.S. 458, 
464, 58 S.Ct. 1019, 1023, 82 L.Ed. 1461. 

The conduct of the bank under the circumstances here, in entering 
into the extension arrangement without expressly reserving the incon- 
sistent right of set-off, affords rational basis for the inference that the 
bank intentionally relinquished this known right, at least so long as the 
monthly ten-per cent “dividends” were paid. Indeed, the specific agree- 
ment to accept payment ratably with all creditors on the basis of ten 
per cent per month rendered the claimed right of set-off “inconsistent 
with the presumed intention of the parties.” Reynes v. Dumont, 1889, 
130 U.S. 354, 390, 9 S.Ct. 486, 495, 32 L.Ed. 934. 

If it be true that there is no evidence the bank intended to waive the 
right of set-off in the event the extension plan failed, the admitted fact 
must be faced that the bank did not take the trouble to make known 
to other creditors any such limitation upon the otherwise apparently 
unconditional waiver. 

Furthermore, assuming as we must, from findings of the Referee 
based upon uncontradicted evidence, that the trade creditors relied 
upon the waiver implicit in the pro-rata arrangement and forwent their 
rights to attach the inventory and thus prevent the proceeds from reach- 
ing the bankrupt’s account with appellant bank, the least that can be 
said is that the bank cannot in equity and good conscience be permitted 
to keep its ratable share of distribution plus the right of set-off. Hence, 
as was said in Loble, “the bank should be held estopped to assert a lien 

. . or the right of set-off.” Cf. Deitrick v. Greaney, 1940, 309 U.S 
190, 197, 60 S.Ct. 480, 84 L.Ed. 694. 

As Mr. Chief Justice Stone aptly said for the Court in Prudence 
Realization Corp. v. Geist, 1942, 316 U.S. 89, 95, 62 S.Ct. 978, 982, 86 
L.Ed. 1293: “The court of bankruptcy is a court of equity to which 
the judicial administration of the bankrupt’s estate is committed, . . . 
and it is for that court . . . to define and apply federal law in determining 
the extent to which the inequitable conduct of a claimant in acquiring 
or asserting his claim in bankruptcy requires its subordination. . . .” 

Since under the evidence at bar the findings as to waiver and equitable 
estoppel are not clearly erroneous, the Bankruptcy Court, in denying 
the claimed right of set-off on equitable grounds, did not abuse the 
discretion conferred under § 68, sub. a of the Bankruptcy Act. Accord- 
ngly the order of the District Court confirming the order of the Referee 
is affirmed. 

POPE, Circuit Judge (dissenting) . 

It is clear that the trial judge would not have approved the referee’s 
decision had he not accepted the argument that this case was ruled by 
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the Union Bank & Trust Co. v. Loble, 9 Cir., 20 F.2d 124.1 My dissent 
is based, first, on my belief that the Loble case in no way supports the 
conclusion here reached, but is quite distinguishable, and second, that the 
adoption of the rule here proposed will in the long run have a seriously 
injurious effect upon banking and business practices. 

Differing from the circumstances here, the facts in the Loble case 
were that the bank (a) itself formulated and proposed the plan, (b) 
at a time when there was nothing on deposit, which plan (c) called 
for special sales to be made for a declared special purpose, whereby (d) 
funds designed to be used for this special purpose came into the hands 
of the bank as they would otherwise not have done, and (e) the bank 
itself was the first to violate its own agreement as to the special use of 
the funds by asserting its own claim of lien. 

Hence the court said that the circumstances under which the Loble 
case fund was created “were sufficient to so far impress upon it the 
character of a trust fund that the bank should be held estopped to assert 
a lien thereon or the right of set-off.” (Emphasis mine.) By quotation 
from another case, the court indicated its view that the deposits made 
in the Loble case “were obviously not made in ordinary course, in any 
fair sense of that phrase.” 

Quite the contrary situation existed here. This plan was proposed 
by the bankrupt, modified to meet a suggestion of the bank, and the 
bank (a) agreed to “go along with the bankrupt on the plan. . . . pro- 
viding that the monthly payments of ten per cent were made”. At 
the time, (December, 1952) (b) there were already funds on general 
deposit in the bank. (The amount that month ranged from $8,165.79 
to $22,301.09, and the bank had loaned $22,000 on October 11, preceding.) 
(c) The sums in the bank at date of exercise of set-off were $2,889.14. 
The fund existing when the plan was initiated was depleted during the 
liquidation program. (The bank’s situation got worse instead of bet- 
ter.) (d) The sales under the extension agreement were in ordinary 
course and the proceeds were not earmarked for any special purpose 
nor did the execution of the plan place in the bank funds it would not 
otherwise have had. And (e), the bank itself fully carried out its agree- 
ment, and it was not until the bankrupt filed its petition that the bank 


1 The opinion of the judge, in its entirety, was as follows: “Memorandum of Decision— 

Because I am not impressed as an original proposition that such a loose arrangement, as 

ted here, should work a loss of the bank’s right of set-off, I have examined Union 

ank & Trust Co. v. Loble, 20 F.2d 124 closely. The learned referee thought it was 

controlling; counsel for petitioner strongly urges that the present case and that case are 
distinguishable. 

“I do not feel that I should strain to distinguish the Loble case, and I will follow 
the view the referee took of it. 

“If, as appears to be the case, petitioner feels that the referee’s decision (and my affirm- 
ance) will seriously affect banking practices, petitioner is in position to take the question 
to the Circuit Court. If that is done, I would suggest that the Circuit should not be 
limited, as the presentation before me was limited, to consideration only of the findings 
made by the referee.” 
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claimed the set-off. Thus it is apparent that we have here none of 
the factors which led to the Loble decision, namely, proceeds of a special 
sale which created a fund under circumstances sufficient to impress 
upon it “the character of a trust fund.” 

That the Loble decision was limited to those special facts above 
outlined has been stated by both this and other courts. In Ingram v. 
Bank of Cottage Grove, 9 Cir., 29 F.2d 86, 87, this court, distinguishing 
it, said: “True, it was held in the Loble Case that the bank waived, or 
was estopped to assert, its right of set-off, because of an agreement 
between the bank and the bankrupt that certain moneys derived from 
a special sale conducted by the bankrupt and placed on deposit in the 
bank should be paid to certain eastern creditors, but there is no basis 
for any claim of waiver or estoppel here.”? (Emphasis mine.) 

The rule properly applicable here is that stated in Killoren v. First 
Nat. Bank in St. Louis, supra, note 2, 127 F.2d at page 542, as follows: 
“Nothing was done to indicate that the relationship of debtor and 
creditor which had before existed was to be changed into a different 
relationship. In these circumstances, under the law of Missouri, the 
plaintiff failed to establish that the deposits made by the Shoe Company 
were for a special purpose, or that they were funds in which third parties 
had an interest, so as to impress them with a trust.” 


I can find here none of the elements of an estoppel. Those are (a) 
some representation made by one party upon which (b) the other party 
relies and changes his position to his detriment. Bankrupt proposed the 
plan. The bank did no more than agree to go along. It got no more 
benefit from the plan than any other creditor. Indeed it may well have 
gotten much less. The exact day when the bank’s agreement was pro- 
cured does not appear, but if it was that day in December, 1952, when the 
deposit was $22,328.59, then its agreement to “go along” surrendered a 
then possibility of its collecting in full by applying the account. How 


2 These clear limitations of the Loble case have been noted in other circuits. Thus in 
Killoren v. First Nat. Bank in St. Louis, 8 Cir., 127 F.2d 587, 548, the court, after 
outlining the facts of the Loble case, described its holding as follows: “The trial court 
held that the deposit was in the nature of a special deposit brought about by the bank 
under an agreement that it was to be devoted to certain purposes, and that, ‘By breach 
of contract a trust cannot be converted to a debt, the title to special deposits cannot 
be transferred, and set-off against them cannot be had by the defaulting contractor.’ In 
re Gans & Klien, D.C., 14 F.2d 116, 117. The Circuit Court of Appeals [Union Bank 
& Trust Co. v. Loble], 9 Cir., 20 F.2d 124, 126, in affirming the lower court, expressed 
the view that, ‘. . . the circumstances under which the fund was created, and the co- 
operation of the bank and the bankrupt in its creation were sufficient to so far impress 
upon it the character of a trust fund that the bank should be held estopped to assert a lien 
thereon or the right of set-off.’ ” 

And in Citizens Nat. Bank of Gastonia, N. C. v. Lineberger, .4 Cir., 45 F.2d 522, 530, 
the court said: “In Union Bank & Trust Co. v. Loble . . . the deposits made were pro- 
ceeds of a special sale, held on the advice of the bank, to raise funds for Eastern creditors. 
It was held that the circumstances under which this fund was created and the co-operation 
of the bank and the bankrupt in its creation so far impressed it with a trust as to estop 
the bank from asserting its right of set-off.” 
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the creditors can say they changed position to their detriment in reliance 
on any act or representation of the bank, I cannot see. 

The type of arrangement here attempted was designed to accomplish 
a useful object,—to get a faltering business on its feet, all to the end that 
ultimately all creditors may be paid, and the owner save his business. 
True, the attempt failed, but it was worth the try. Such attempts, I 
think, should be encouraged. But from now on no bank, creditor of such a 
debtor, will dare to agree to “go along”, on such a plan, because if it 
should fail, and bankruptcy follow, as here, the bank would risk being 
held to have waived its right of set-off. That is the principal reason 
why I think the rule of the Loble case should not be extended to this 
case where the facts are so different. 





Court Affirms Banking Department’s 
Approval of Bank Relocation 


A problem involving the relocation of a branch bank has 
been settled by the Supreme Court of Pennsylvania. As the 
result of a merger a Pennsylvania bank with its main office in 
Philadelphia acquired a branch in Clifton Heights Borough in 
Delaware County which adjoins Philadelphia County. The 
bank applied to the Department of Banking for permission 
to relocate this branch. The new location was to be two-tenths 
of a mile from the existing location, across the West Baltimore 
Pike and into Upper Darby Township, but in the same county. 

When this application was opposed by a local bank the De- 
partment of Banking, in favoring the relocation, determined 
that Upper Darby was in fact part of the same “community” 
as Clifton Heights and that the branch could better serve all 
the community interests if relocated. It also found that as a 
matter of law the Banking Code did not distinguish communi- 
ties by reference to township lines and that as a consequence 
Section 204, subd. D of the Banking Code did not prevent 
the relocation of the branch in another township or borough 
so long as the other requirements of community need for a 
bank were met. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Editwn) § 119. 
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The Supreme Court of the state affirmed this determination 
of the Banking Department and also agreed that in determin- 
ing the adequacy of banking facilities in a community it was 
proper to exclude consideration of the facilities of the bank in 
question. Upper Darby National Bank v. Myers, Supreme 
Court of Pennsylvania, 124 A.2d 116. The opinion of the 
court is as follows: 


BELL, J.—Fidelity-Philadelphia Trust Company, whose principal 
place of business is in the City of Philadelphia, acquired a branch office 
at 242 West Baltimore Pike, Clifton Heights, as a result of a merger with 
the Clifton Heights National Bank on February 8, 1954. This branch 
office is within the limits of Clifton Heights Borough which is located 
in Delaware County, which in turn is contiguous to Philadelphia County. 

Fidelity-Philadelphia Trust Company filed with the Department of 
State on September 7, 1955, an amendment to its Articles of Incorporation 
changing the location of its branch office at 242 West Baltimore Pike 
to premises known as Oak Park Shopping Center, which is two-tenths 
of a mile away and which is situated on the south side of West Balti- 
more Pike. The proposed new location while directly across Baltimore 
Pike from the present location is a change of location from Clifton 
Heights Borough to Upper Darby Township, both of which are in Dela- 
ware County. Upper Darby Township is a large irregular township 
which surrounds on three sides the much smaller Borough of Clifton 
Heights. 

The Department of Banking made a very careful study of the pro- 
posed application and approved it. The Department of Banking then 
forwarded, as required by law, the proposed Amendment to the Banking 
Board for approval or disapproval. The Banking Board, after careful 
consideration of the evidence, briefs, exhibits and arguments approved 
the proposal! change of the branch office to Oak Park Shopping Center. 

The Banking Board made inter alia the following material findings 
of fact: 

“The Borough of Clifton Heights and the portion of Upper Darby 
Township, including the Oak Park Shopping Center have common 
residential, social, business, commercial and industrial interests. 

” * 7. * _ 

“Clifton Heights Borough and the territory immediately adjacent 
including the portion of Upper Darby Township in which the Oak Park 
Shopping Center is situated, is a rapidly growing community and the 
need for banking services for the residents and business interests located 
therein is expanding. 

“The official census figures show that the population of Clifton 
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Heights, Lansdowne, Aldan, Upper Darby Township, Hollingdale and 
Springfield Township which are adjacent municipalities in Delaware 
County, increased from 88,933 in 1940 to 127,468 in 1950. Delaware 
County Planning Commission studies indicate that the population of 
the Borough of Clifton Heights has increased 7% between 1950 and 
1954 and the population of the adjoining Borough of Aldan increased 
18% during the same period. 

“The Fidelity-Philadelphia Trust Company is presently furnishing 
banking services to that community through its branch office in Clifton 
Heights and the proposed change of location of the branch office from 
242 West Baltimore Pike to the Oak Park Shopping Center will enable 
it to more adequately and conveniently furnish banking services to the 
portion of Clifton Heights community in the vicinity of Oak Park 
Shopping Center and will not decrease the quantity and quality of the 
services furnished by it to other portions of the community. 

“Banking facilities closest to the Oak Park Shopping Center area, 
Upper Darby Township, excluding the branches of Fidelity-Philadelphia 
Trust Company at Clifton Heights and other institutions lying East of 
Clifton Heights with their respective distances and directions from the 
location of the proposed branch are as follows: 


Institution Mileage Direction 
1. First National Bank of Delaware County, 

Media, Swarthmore Office .............ssssssssssssesseeees 3.4 S.W. 

NES GEO centrcsnsmeeneeemnneninmmn 8.2 W.N.W. 
2. Upper Darby National Bank 

ED BE ED cncniprtentenvetnenmnnaiennneenene 2.5 N. 
8. Delaware County National Bank, Chester 

SN IND siicnicrenmmnnistginpniinemepann 2.6 S.S.E. 
4. Broad Street Trust Company 

Pe 4.0 S.W. 

Morton National Bank Branch. ...................000+ 24 W.S.W. 
5. Interboro Bank and Trust Company, 

SUTIN UIE: <stiinissticsiiatsshiceteuistinhuntindaspasinneatnetnnniin 3.5 Ss. 


6. Upper Darby National Bank Branch approved 
for location along West Baltimore Pike, but 
a 300 ft. S.W. 


“The banking facilities of the Clifton Heights Community, including 
the portion of Upper Darby Township in which the Oak Park Shopping 
Center is located adjacent to the Borough of Clifton Heights, would be 
inadequate without the continuance of the services furnished by the 
branch bank of Fidelity-Philadelphia Trust Company at 242 West Balti- 
more Pike, Clifton Heights, which it is proposed to relocate at the Oak 
Park Shopping Center in Upper Darby Township.” 
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Briefly stated, the Banking Board in determining the adequacy or 
inadequacy of banking facilities in the place in which the branch bank 
was to be relocated, took into consideration the community or area which 
would be served, the population, the question whether it was a rapidly 
growing community and if so the likely rate of increase in population, 
the need for banking service for the residents and business interests 
located in the community, the existing residential, social, business, com- 
mercial and industrial conditions of the community or area in which the 
proposed branch was to be relocated, and the existing banking facilities 
in that community. The Banking Board concluded as a matter of law 
(1) “A community within the meaning of the Banking Code is not 
necessarily limited by municipal lines and boundaries, but may denote 
an area having common residential, social, business, commercial or in- 
dustrial interests. (2) The Borough of Clifton Heights and the portion 
of Upper Darby Township including Oak Park Shopping Center are a 
community within the meaning of the Banking Code.” (3) The bank- 
ing facilities of that community would be inadequate without the con- 
tinuance of the facilities furnished by the branch bank of Fidelity-Phil- 
adelphia Trust Company which is presently located at 242 West Balti- 
more Pike and is to be relocated at the Oak Park Shopping Center. 

The Upper Darby National Bank protests the relocation of Fidelity- 
Philadelphia Trust Company’s branch bank, and in its appeal to this 
Court made three main contentions: (1) the words “other community” 
as used in § 204, subd. D of the Banking Code, 7 P.S. § 819-204, must 
be construed as meaning a township or a single political subdivision 
such as a well defined area in an unincorporated political subdivision, 
and does not mean “community” as that word is generally understood; 
(2) in determining the adequacy of banking facilities the Banking Code 
does not permit the Banking Board to exclude from its consideration 
the services of the branch proposed to be relocated; (3) Fidelity failed 
to prove the banking facilities at the place of relocation were inadequate. 

Considering these contentions in their inverse order, not only was the 
evidence sufficient to justify the Banking Board in finding that the 
community is without adequate banking facilities if the Fidelity’s branch 
is excluded, but the Upper Darby National Bank had itself recognized 
this fact by applying on April 14, 1955, to the Comptroller of the Cur- 
rency for permission to establish and operate a branch office somewhere 
in Upper Darby Township in the vicinity of the proposed relocation 
of the Fidelity’s branch bank, the exact location not yet having been 
determined. This application of the Upper Darby National Bank was 
approved by the Comptroller of the Currency on July 25, 1955, on the 
ground, inter alia, that the locality in question was without adequate 
banking facilities. 

The two legal questions raised by appellant have never previously 
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been decided by this Court. The first one, and the one on which they 
lay most stress, is the interpretation of § 204, subd. D of the Banking 
Code, with reference to the factual situation here involved. Section 
204, subd. D reads: 


“Any institution may, in the case of an incorporated institution, 
in the manner provided by this act for an amendment to its articles 
... (2) establish a branch ... in any place within any county 
contiguous to the county in which its principal place of business is 
located, if the city, borough or other community in which such 
branch is to be established is without adequate banking facilities 


Appellant contends that the words “other community” refer to a 
political subdivision and can only mean “township”, especially when 
taken in conjunction with § 203 which refers to relocations within or with- 
out a city, borough or township in which a bank’s principal place of 
business or branch is located. We do not agree with this contention 
which is based on the principle of ejusdem generis and which appellant 
frankly admits is a narrow technical interpretation. The Legislature 
knew how to use the word “township” whenever it so desired, as in § 203. 
Community in its ordinary or popular meaning does not mean township 
or other political subdivision; it means an area in which there is a com- 
munity of people or interests, such as in this case banking interests or 
banking facilities. In rural counties people rarely ever know where 
a borough or township line begins or ends, and in making deposits or doing 
a banking business they rarely ever think of whether they are crossing 
a township or political line, nor does a bank in a rural community think 
of political lines when it seeks to serve a community. 

In Philadelphia Saving Fund Society v. Myers, 383 Pa. 253, 118 A.2d 
561 (which involved the establishment of a branch bank in Ardmore in 
a county contiguous to Philadelphia), the Secretary of Banking and all 
the parties agreed that the area or community involved included por- 
tions of Lower Merion Township, Montgomery County, and portions 
of Haverford Township, Delaware County, within a radius of two and 
one-half miles from the site of the proposed branch office. Appellant 
correctly says that the question here involved was not there decided; 
but that case proceeded on the assumption that the Department of 
Banking believed, and in passing upon banking applications, always 
acted on the basis that the word “community” meant the area served 
or likely to be served by the bank or branch bank, and not a political 
subdivision known as a township. For these reasons we agree with the 
Banking Board that “A community within the meaning of the Banking 
Code is not necessarily limited by municipal lines and boundaries, but 
may denote an area having common residential, social, business, com- 
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mercial or industrial interests. The Borough of Clifton Heights and the 
portion of Upper Darby Township including Oak Park Shopping Center 
are a community within the meaning of the Banking Code.” 

The second point mainly relied on by appellant is again a highly 
technical but proper question, namely, may the Banking Board in deter- 
mining adequacy of banking facilities exclude from its consideration the 
services of the branch proposed to be relocated? Once again we agree 
with the Banking Board’s interpretation. In Delaware County National 
Bank v. Campbell, 378 Pa. 311, 106 A.2d 416, 424, in a case involving 
the right of a bank whose principal office was in Philadelphia County, 
to establish by merger a branch bank in a contiguous county, the Court 
held that the Banking Board could approve such a merger “if the city, 
borough, or other community in which such branch is to be established 
is without adequate banking facilities excluding the institutions which 
are a party to the plan of merger.” 

While the present case is not a case of establishing a branch in 
another county by merger, it is a case, not of additional banking facilities, 
but an application for the transfer and relocation of existing banking 
facilities of a branch bank to a new location within the same banking 
area or community; and the same test or yardstick which was applied 
in the Delaware County National Bank case is equally applicable in 
this situation. 

The Order of the Banking Board of Pennsylvania dated November 
19, 1955 is affirmed; each party to pay its own costs. 





COUNTRY’S BANKERS WATCH NEW YORK BANK’S 
MOVE UNDER NEW HOLDING COMPANY ACT 


One of the most startling moves in recent banking history is 
being made by the First National City Bank of New York and the 
County Trust Company of White Plains. These banks have filed 
an application to form a bank holding company under the Bank 
Holding Company Act of 1956. The formation of such a holding 
company would in effect permit First National City, New York 
City’s second largest bank to extend its operations beyond the 
confines of the city limits, something that is not permitted under 
state banking law, and to join forces with one of the largest subur- 
ban banks located in fast growing Westchester County. Whether 
the Federal Reserve Board will approve the application remains to 
be seen but if it does, it is apparent many banks in the country will 
follow suit to escape some of the burdensome restrictions on branch 
banking imposed by some states. 
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Holder in Due Course Prevails Over Maker 
of Note 


A decision which reviews the law applicable to holders in 
due course has been handed down by the District of Columbia 
Federal Court of Appeals. The owners of some lots engaged 
a builder to erect a house on the lots which were worth $1,000. 
They paid the builder $2,000 and he began construction which 
progressed to the point where the house and lots were worth 
approximately $2,500. In order to finance the balance of the 
construction the owners executed a deed of trust note to the 
builder which he could use in borrowing the necessary funds 
to continue. Although there was contradictory evidence about 
how it happened, the note was made out for $9,500 when the 
owners intended it to be for $6,000. The builder gave his own 
note for $6,000 to one Meredith, together with a surety bond 
that he would use the proceeds of Meredith’s loan for finishing 
the house. He also pledged the owners’ note to Meredith to 
secure his own note. 

As it turned out the builder did not use the proceeds of 
the loan to finish the house and finally, since the builder did 
not pay his note at maturity, Meredith was obliged to have the 
trustee named in the owners’ deed of trust note, advertise for 
the sale of the property. Before the sale was consummated 
however, the owners sued Meredith to have the note canceled 
on grounds that he took it in bad faith knowing there had been 
a failure of consideration for the note. Meredith counter- 
claimed for judgment on the note. 

The court ruled in favor of Meredith to the extent of his 
$6,000 loan. It reasoned that at the time the note had been 
given to the builder there had not been a failure of consideration, 
such failure not occuring until sometime later when the builder 
decided not to use the proceeds of the loan properly. There 
being no failure of consideration at the time of Meredith’s loan 
and acceptance of the owners’ note in pledge, Meredith be- 
came a holder in due course and thus could prevail over the 
makers. T'ucker v. Meredith, United States Court of Appeals, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 639. — 





















HOLDER PREVAILS OVER MAKER 37 


District of Columbia Circuit, 282 F.2d 347. The opinion of 
the court is as follows: 


MILLER, C.J.—The appellants, William R. Tucker and wife, en- 
gaged one Jerome Clarke to build a six-room house on certain lots they 
had previously bought from him for $1,000. The agreed cost of the house 
was $8,000. The Tuckers had $2,000 which they paid Clarke on that 
account, but had somehow to finance the remaining $6,000. Being in- 
experienced in such matters, they entrusted the financing to Clarke, 
who represented he could do it more readily than they could. To that 
end, they agreed to execute to him a first deed of trust note for $6,000 
which he could use in borrowing the remainder necessary to complete 
the proposed construction. 

Ostensibly pursuant to this agreement, Clarke presented to the 
Tuckers a note and deed of trust, which they executed. He led them 
to believe the note was for $6,000 as agreed, but they later discovered it 
was for $9,500.1 The note was dated June 15, 1951, and was to 
become due December 15, 1951. Construction began and had pro- 
gressed to the point where the incomplete house was worth $2,500, 
when some time in September, 1951, Clarke approached Maurice M. 
Meredith, whom he had not known before, for a loan of $6,000 with 
which to finish the building, to be secured by a pledge of the Tucker 
note. Meredith looked at the property, saw that in its unfinished state 
it was worth less than $6,000, but agreed to make the loan if Clarke 
would agree in writing to use the proceeds to complete the house and 
would furnish corporate surety to that effect. Clarke gave such a 
written agreement and secured it with the bond of Public Service Title 
Company, of which he was president. Having obtained these instru- 
ments, Meredith took Clarke’s note for $6,000, dated September 15, 
1951, due February 15, 1952, with the Tucker note as collateral, and 
paid to Clarke the sum of $6,000. 

Neither the Tuckers nor Meredith then knew Clarke was a rogue 
with a record. He used Meredith’s money for his own purposes, and 
did not finish the house, although Tucker importuned him for months 
to complete the work. 

Clarke’s note to Meredith was not paid at maturity. Pursuant to 
its terms, Meredith caused the pledged Tucker note to be sold at public 
1 It was so alleged in the complaint. The Tuckers testified, however, that they signed 
blank forms which they thought would be completed for $6,000 but which were fraudu- 
lently filled in by Clarke for $9,500. We observe from examining the papers that the 
deed of trust bears a certificate of acknowledgment executed by a notary public dated 
June 15, 1951, and that the same notary signed a form on the note itself identifying it 
as the note secured by the deed, and certifying that the note and deed of trust were 
executed in the notary’s presence. The notary’s certificate imports verity. The unsup- 
ported statements of interested persons that the blanks on the forms were not filled in 
when the papers were executed will not prevail over the official certificate of the notary 


public. Ford v. Ford, 1906, 27 App.D.C. 401, 408; Marden v. Hopkins, 1918, 47 App.D.C. 
202. 
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auction April 3, 1952, after newspaper advertising, and purchased it for 
$50, which, after the payment of costs, was credited on Clarke’s note. 
The Tuckers were informed of this by Meredith’s counsel in a letter 
dated April 10, 1952, wherein it was suggested that “it seems desirable 
that we arrange a meeting to discuss possible future action to insure 
that the interests of all parties concerned are properly protected.” A 
copy was sent to Clarke. Tucker conferred with Meredith’s counsel but 
nothing was accomplished. 


August 5, 1952, Meredith sued Clarke and Public Service Title 
Company in the District Court on the $6,000 note, alleging Clarke’s 
agreement and the title company’s bond that the loan would be used 
to finish the Tucker house, and alleging it was not so used but was 
converted to their own use. Although defenses were interposed, the 
court awarded Meredith judgment against Clarke on January 29, 1954, 
in the sum of $5,993.50, with interest from September 15, 1951. Judg- 
ment was also entered against the title company. Civil Action No. 
1650—52, Meredith v. Clarke, et al. 

Before that judgment was entered, however, since both notes had 
long since matured and he had realized nothing from either, Meredith 
caused the trustees named in the deed of trust to advertise for sale 
on March 12, 1953, the realty covered by the deed of trust. Three days 
before the sale date, the Tuckers brought this suit against Meredith? 
asking the court to cancel their note and deed of trust and to enjoin 
the sale of their lots. They set forth the factual background substan- 
tially as we have stated it, except that we have supplied some particulars 
gleaned from uncontradicted evidence. The ground for cancellation al- 
leged was that Clarke had fraudulently induced them to sign a note 
for $9,500 when they had agreed and intended to execute one for only 
$6,000; and that to the extent of $6,000 for which they had intended to 
give the note, the consideration had subsequently failed. Thus their 
defense against the note in the hands of Meredith was no more than 
failure of consideration. 

They further alleged that Meredith knew the consideration for their 
trust note had failed, and that “he aided in defeating the construction 
of the said six room house by turning the said Six Thousand ($6,000.00) 
Dollars over to the said Jerome Clarke thus giving the said Jerome 
Clarke the opportunity to dissipate same.” They attached as exhibits 
copies of Clarke’s written agreement and the title company’s bond 
that the money borrowed from Meredith would be used for no purpose 
except to finish building their house, and so affirmatively showed the 
precautions Meredith took to protect them and himself. The reason for 
such precautions is obvious: the lots worth $1,000 and the incomplete 
house worth $2,500 did not make the Tucker note adequate security for 


2 Clarke was not sued, but the trustees and others were nominal defendants. 
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the proposed loan of $6,000, unless the proceeds of the loan were used 
to complete the house; if so used, the Tucker note would become ample 
collateral to secure Clarke’s note to Meredith. 

Meredith answered, first, that the complaint failed to state a claim 
against him upon which relief could be granted and, second, he pleaded 
facts which, if established as such, showed him to be a holder in due 
course. By way of counterclaim he prayed judgment against the 
Tuckers on their note. 

After hearing the testimony of Tucker, his wife and Meredith, the 
District Court held the latter was a holder in due course to the extent 
of his lien, dismissed the complaint, and gave Meredith judgment for 
$5,993.50 with interest (the amount of his judgment against Clarke), 
plus the actual costs of a foreclosure sale and an attorney’s fee of $50. 
On this appeal by the Tuckers, the question is whether the District 
Court erred in deciding Meredith was a holder in due course of the 
Tucker’s note to the extent of his lien thereon. For reasons which will 
appear, we hold the court’s decision was correct. 

Meredith’s attack upon the sufficiency of the complaint probably 
was not called to the attention of the trial judge. Had it been, the 
complaint might well have been dismissed on that ground. The allega- 
tions against Meredith were that he knew the consideration for the note 
to the extent of $6,000 had failed when he accepted the pledge; but it was 
also inconsistently alleged that he caused the failure of consideration by 
turning the proceeds over to Clarke, thus giving the latter the oppor- 
tunity to dissipate the money.’ It was affirmatively stated in the com- 
plaint, as we have seen, that Meredith carefully tried to insure that the 
proceeds of his loan would go into the construction. It was therefore 
clear from the complaint that the consideration for $6,000 of the note 
had not failed when Meredith made his loan, and that it did not fail 
until Clarke used the money for other purposes in violation of his 
agreement and did not finish the house. We put aside the infirmity 
of the complaint, however, because the case was tried on Meredith’s 
defense that he was a holder in due course. 

Section 28—407, D.C.Code 1951, provides that: 


“A holder in due course holds the instrument free from any 
defect of title of prior parties and free from defenses available to 
prior parties among themselves, and may enforce payment of the 
instrument for the full amount thereof against all parties liable 
thereon.” 

Such a holder is defined in § 28—402, D.C. Code 1951, as follows: 


83 The following is quoted from the complaint: 

“Plaintiffs further allege that not only did the defendant, Maurice M. Meredith know 
of these circumstances, but he aided in defeating the construction of the said six room 
house by turning the said Six Thousand ($6,000.00) Dollars over to the said Jerome 
Clarke thus giving the said Jerome Clarke the opportunity to dissipate same.” 
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“A holder in due course is a holder who has taken the instru- 
ment under the following conditions: First. That it is complete 
and regular upon its face. Second. That he became the holder of 
it before it was overdue, and without notice that it had been 
previously dishonored, if such was the fact. Third. That he took 
it in good faith and for value. Fourth. That at the time it was 
negotiated to him he had no notice of any infirmity in the instru- 
ment or defect in the title of the person negotiating it.” 


The principles of negotiable instruments law embodied in the fore- 
going statutory provisions are not new. The quoted sections codify what 
the Supreme Court said more than a century ago in Swift v. Tyson, 1842, 
16 Pet. 1, 41 U.S. 1, 10 L.Ed. 865, and which the Court repeated in 
Goodman v. Simonds, 1857, 20 How. 343, 364—365, 61 U.S. 343, 15 
L.Ed. 934, by saying that “. . . a bona fide holder of a negotiable instru- 
ment for a valuable consideration, without notice of facts which impeach 
its validity between the antecedent parties, if he takes it under an 
endorsement made before the same becomes due, holds the title un- 
affected by these facts, and may recover thereon, although, as between 
the antecedent parties, the transaction may be without any legal 
validity. . .” 

The opinion in Goodman v. Simonds says the question was not one 
of new impression even in 1842 when Mr. Justice Story wrote Swift v. 
Tyson, supra, and was not so regarded by the Court; “. . . on the con- 
trary, it was declared to be a doctrine so long and so well established, 
and so essential to the security of negotiable paper, that it was laid up 
among the fundamentals of the law, and required no authority or 
reasoning to be brought out in its support. . . .” 20 How. at page 365, 
61 U.S. at page 365. Emphasis supplied. 

It is, of course, true that the maker of a negotiable instrument may 
suffer hardship because he is unable to assert against a holder in due 
course valid defenses he might have against the payee or any subsequent 
holder not a holder in due course. The possibility of that consequence 
should be envisaged by one who executes negotiable paper. It is a 
consequence he may suffer, however, whether or not he anticipates it; 
for the law regards the security of negotiable instruments in the hands 
of holders who took for value before maturity without notice of in- 
firmities or defects as of far greater importance than the preservation of 
the defenses of those who executed them. 

We turn to the question whether the evidence showed the appellee 
to be a holder in due course. It should be noted at the outset that, 
when he acquired his lien on the Tucker note through contract with 
Clarke, he is deemed to have then become a holder for value.* The 


4Section 28—204, D.C.Code 1951, provides: “Where the holder has a lien on the 
instrument, arising either from contract or by implication of law, he is deemed a holder 
for value to the extent of his lien.” 
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evidence showed the appellee took the note for value before maturity 
and that it was then complete and regular on its face, and had not 
been previously dishonored. There was neither pleading nor proof to 
the contrary. 

The only controversy arose from appellants’ contention that 
Meredith is not a holder in due course to the extent of $6,000, because 
when he took it he knew or should have known the consideration 
therefor had failed, and so he did not take it in good faith. With 
respect to this issue, the trial judge made this finding of fact: 


“That the circumstances surrounding the defendant Meredith’s 
acquisition of the Tucker note as collateral for the Clarke note 
were not such as did, or should have, put him on notice of the in- 
firmities in the Tucker note, and defendant Meredith acquired 
the Tucker note as collateral before maturity.” 


The evidence concerning the circumstances and conditions under 
which the pledge was made in September, 1951, must be examined 
to ascertain whether the District Court clearly erred in making the 
findings of fact which were unquestionably a sufficient basis for the 
court’s conclusion that Meredith became a holder in due course of the 
Tucker note to tthe extent of $6,000 for which it was pledged to him 
by Clarke. Rule 52 of the Federal Rules of Civil Procedure, 28 U.S.C.A., 
provides that: “. . . Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the opportunity of 
the trial judge of the credibility of the witnesses. . . .” 

Meredith testified he took the paper in good faith and there was 
no evidence tending to show bad faith on his part; moreover, his action 
in requiring Clarke to agree with surety to use the borrowed money for 
the purpose for which the Tuckers had executed their note indicated 
his good faith. 

Meredith testified that at the time he took the note he had no 
notice of any infirmity in it or of any defect in Clarke’s title thereto. 
There was no evidence indicating he had such notice. Indeed there 
was then no infirmity in the note, for none is alleged except failure of 
consideration and, as we have seen, ‘the consideration did not fail until 
later when Clarke misused Meredith’s money and did not finish the 
house. There was no defect in Clarke’s title to the extent of $6,000, 
for to that extent he had not obtained it by fraud; and, instead of 
negotiating it in breach of faith or in circumstances amounting to a 
fraud, he negotiated it for the very purpose for which the Tuckers 
had given it. Cf. § 28—405, D.C.Code 1951, in footnote 5. If it be 
said that Clarke worked a fraud upon the Tuckers by procuring a note 
for $9,500 instead of the agreed $6,000, nevertheless he acted fraudulently 
only as to the excess of $3,500. There was no actual fraud to anyone’s 
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loss until Clarke practiced it later upon Meredith and the Tuckers by 
converting the borrowed money to his own use. 

We need not stop to consider whether under §§ 28—409, 28—405 
and 28—406 of the Code,® the burden was upon the Tuckers to show that 
Meredith was not a holder in due course, or was upon him to show he 
was. Wherever the burden lay, the appellee was entitled to prevail 
under the proof. For Meredith’s testimony, which the trial court 
believed, showed affirmatively that he fully qualified as a holder in due 
course under the defining statute. The Tuckers proved nothing to 
the contrary. We conclude, therefore, that the appellee became a 
holder in due course to the extent of his lien when he accepted the 
pledge. 

Appellants complain that Meredith failed to make proper inquiry of 
Clarke as to what consideration he had given the Tuckers, and of 
them as to whether they could pay on maturity or knew they had out- 
standing such a note or deed of trust. He was much more careful 
than the Tuckers were when they executed the papers. Meredith was 
under no duty to make the suggested inquiries unless it could be said 
he acted in bad faith in not making them, Goodman v. Simonds, 1857, 
20 How. 343, 367—368, 61 U.S. 343, 15 L.Ed. 934, which does not 
appear. Appellants say in their brief, “As a business man of experience, 
appellee is imputed with knowing that there was something definitely 
irregular about a $9,500.00 First Deed of Trust, of a six-month duration, 
on a piece of property that in appellee’s judgment was not worth 
$6,000.00.” The suggestion is demonstrably unsound. As we have 
pointed out, the property as then improved was worth $3,500, according 
to the appellants; and its completion with the $6,000 furnished by 
Meredith would have given it such a value that there would have been 
nothing “definitely irregular” about a $9,500 trust. 

The appellants further argue that, even if Meredith became a holder 
in due course to the extent of his $6,000 lien when he took the Tucker 
note as collateral, he lost that status April 8, 1952, when he bought 
their note at the auction sale because it was then past due; that his lien 
on ‘the instrument, which he had acquired before its maturity, merged 
in the greater title he obtained by buying the note after its maturity. 
5§28—409. “Every holder is deemed prima facie to be a holder in due course; but 
when it is shown that the title of any person who has negotiated the instrument was 
defective, the burden is on the holder to prove that he or some person under whom 
he claims acquired the title as a holder in due course. But the last-mentioned rule 
does not apply in favor of a party who became bound on the instrument prior to the 
acquisition of such defective title.” 

§ 28—405. “The title of a person who negotiates an instrument is defective within the 
meaning hereof when he obtained the instrument, or any signature thereto, by fraud, 
duress, or force and fear or other unlawful means, or for any illegal consideration, or 
when he negotiates it in breach of faith or under such circumstances as amount to a fraud.” 
§ 28—406. “To constitute notice of an infirmity in the instrument, or defect in the title 
of the person negotiating the same, the person to whom it is negotiated must have 


had actual knowledge of the infirmity or defect or knowledge of such facts that his 
action in taking the instrument amounted to bad faith.” 








4 
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The theory seems to be that, having purchased the note April 8, 1952, 
Meredith’s status as a holder thereafter depended entirely upon the title 
he then obtained; and, as he obtained that title after maturity, he was 
not thereafter a holder in due course to the extent of the $6,000 he 
had advanced nor to any extent, and that the defense of failure of 
consideration could be asserted against him. 

The argument confuses Meredith’s lien on the note with his status 
as a holder to which it gave rise. If it be conceded for the discussion 
that the lien merged in the greater title obtained at the sale, it does 
not follow ‘that Meredith’s status as a holder in due course to the 
extent of $6,000 thereby became an inferior status. Section 28—204 
of the Code® shows that one may be a holder for value—and of course 
it is equally true that he may be a holder in due course—of only a part 
of the principal amount of a promissory note. Since the lien was not 
discharged by payment, we see no reason to hold that, by purchasing 
the note at the sale which served to divest Clarke of any claim thereto 
but in no way altered the position or liability of the Tuckers, Meredith 
forfeited his status as a holder in due course to the amount of $6,000. 
The District Court held that after the sale Meredith continued to be 
a holder in due course to the extent of his lien debt but was not 
a holder in due course with respect to the amount by which the 
principal of the note exceeded Clarke’s debt to him.” 

The District Court’s conclusions of law were properly reached upon 
the basis of factual findings which were amply supported by the evid- 
ence, and therefore cannot be disturbed. Consequently the judgment 
appealed from, which seems to us to be in all respects correct, must be 
upheld. 


Affirmed. 
PRETTYMAN, Circuit Judge (dissenting) . 


A holder in due course of a negotiable instrument, under the 
District of Columbia statute’ must, among other things, be one who 
“took it in good faith”. The Tucker note for $9,500 was on its face a 
deed-of-trust note, secured by a piece of property described in it. 
Clarke’s note to Meredith explicitly so described the Tucker note. So 
Meredith knew the nature of ‘the note he was accepting as collateral. 
He had inspected the property prior to October 2, 1951. He was an 


6 See footnote 4. 

7 The court’s conclusions of law in this respect were stated thus: 

“1. That the defendant Meredith is a holder in due course of the plaintiffs’ note of 

June 15, 1951, secured as set forth above, to the extent of his lien on the said note as 

collateral to secure the payment of Clarke’s note to him, i.e., the sum of $5,993.50 with 

interest at the rate of 6% per annum from September 15, 1951. 

“2. That defendant Meredith is not a holder in due course of the said note as to 

Jerome Clarke’s interest therein, purchased by Meredith on April 8, 1952, and that 

——_ showing of no consideration bars Meredith’s recovery on that portion of 
note.” 

1$1 Stat. 1401 (1901), D.C.Code § 28—402 (1951). 
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experienced real estate man. He knew the lot was worth only $1,000, 
that no house was on it, that only the footings for a house were in, and 
that the lot and the footings together were worth only $3,500. He gave 
Clarke the $6,000 and so came into possession as a holder of the collateral 
note on October 4, 1951. Thus, when he acquired this first-trust note 
of the Tuckers for $9,500, he knew the recited security for that note did 
not approach in value the face of the note. I think he did not take that 
collateral note in good faith. 

As a matter of fact Meredith himself loaned Clarke money with 
which to build the house which, in turn, was to be security for the 
Tucker collateral note. The agreement between Clarke and Meredith 
specifically provided that the money given Clarke by Meredith would 
“be used only to pay for labor and materials going into the construction 
of a house” on this property. Meredith required Clarke to post a bond 
to secure the loan Meredith was making to Clarke. In other words 
Meredith loaned Clarke $6,000 to build the house which would have 
been the security for the Tucker note, but his opinion of the deal was 
such that he required Clarke to post a corporate surety bond to secure 
the loan made for that purpose. 

Had Meredith, or some holder through him, merely taken this six- 
month note for $9,500, without investigation, and paid over $6,000, the 
situation might have been different. But Meredith did not take this 
note without investigation. He examined the property. When he did 
so he obtained knowledge of facts which I think clearly negative his 
claim of good faith. 

In my opinion Meredith was not a holder in due course. I would 
reverse the judgment. 


FHA LOANS WITH EXCESSIVE MATURITIES MAY 
LEAD TO DENIAL OF RECOVERY 


The Federal Housing Administration has issued a letter indi- 
cating that claims on loan transactions may not be acted upon 
favorably where the lender grants a maturity in excess of that 
permitted by the regulations. The FHA points out that some 


lenders are making Class 1(a) and Class 2(a) property improve- 
ment loans with net proceeds of $600 or less with maturities of 
more than the three years and 32 days permitted by the regula- 
‘tions. Such maturities are permissible only where the net ad- 
vances are more than $600. 

















New York Court Refuses Permission For 
Out of State Bank to Act As Trustee 


A West Virginia bank applied in New York for letters of 
trusteeship in order to administer real property in New York 
belonging to the estate of a West Virginia decedent. The bank 
had qualified as executor and trustee in West Virginia. Its 
attorney, seeking to persuade a New York surrogate that a 
New York bank would be permitted to qualify as an executor 
or trustee in West Virginia, was not able to show that such a 
bank ever had qualified or that there were any judicial deter- 
minations that this sort of reciprocity existed between the two 
states. Moreover, he was able to show only that the West Vir- 
ginia statute did not expressly prohibit a non-resident bank 
from acting as a fiduciary in the state. In this regard the sur- 
rogate ruled that no non-resident bank or trust company could 
qualify in New York unless the laws of such institution’s state 
“affirmatively” afforded this privilege to New York banks or 
unless such privilege were granted by judicial determination. 
Smith’s Estate, Application of Kanawha Banking and Trust 
Company, Surrogate’s Court, Kings County, New York, 153 
N.Y.S.2d 110. The opinion of the court is as follows: 


MOSS, S.—This is an application for the issuance of Letters of 
Trusteeship on the estate of a non-resident testator. 

Testator died a resident of the state of West Virginia and his will 
was there duly admitted to probate. He died seized of an interest in 
real property situate in this county and state. An exemplified copy 
of his will and decree of probate were filed and recorded in this court, pur- 
suant to the provisions of Decedent Estate Law, §§ 44 and 45. Under the 
provisions of the will, a banking corporation organized and existing 
under the laws of West Virginia was appointed and duly qualified 
as executor and trustee in that state. 

The petitioner herein, which had duly qualified as trustee in the 
state of testator’s domicile, seeks the issuance to it here of Letters of 
Trusteeship, alleging that it is qualified to receive such letters under the 
reciprocity provisions of the Banking Law, § 131, subd. 3. No statute 
of the state of West Virginia is cited or quoted in the petition to the 
effect that a New York bank or trust company may qualify and act as 
trustee in that state. In lieu thereof, there is submitted an affidavit 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 486. 
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of an attorney in West Virginia expressing his opinion that reciprocity 
exists between the states and that a New York bank or trust company 
may qualify as trustee in West Virginia under the will of a testator 
domiciled in the state of New York. In support of his opinion he cites 
and quotes Chapter 44, Article 5, § 3, (4207) of the Code of West Vir- 
ginia, as follows: 


“Notwithstanding any other provision of law, no person not 
a resident of this State shall be appointed or act as executor, ad- 
ministrator, curator, guardian, or committee, except that a testator 
who is a nonresident of the State at the time of his death may 
name, and there may be appointed and act, a nonresident as his 
executor, and except that for the guardian of an infant who is a 
nonresident of the State there may be appointed the same person 
who was appointed guardian at the domicile of the infant”. 


and Chapter 38, Article 1A, § 2, 1953 Cumulative Supplement to the West 
Virginia Code of 1949, providing: 


“No person not a resident of this state may be named or act, 
in person or by agent or attorney, as trustee of a security trust, 
either individually or as one of several trustees, the other or 
others of which are residents of this state”. 


He concludes that because the statute first above cited does not 
expressly prohibit a non-resident bank or trust company from acting 
as a testamentary trustee, and the second cited statute it limited to 
security trusts, which by definition in West Virginia do not embrace 
testamentary trusts, the legislature has indicated a policy to permit a 
non-resident bank or trust company to qualify there and act as testa- 
mentary trustee. He states that he has found no judicial decision 
of any Court in West Virginia so construing the law nor has he been 
able to point a single instance in which a New York bank or trust com- 
pany has been permitted to act as trustee under a will of a non-resident 
of West Virginia. 

The intendment of the statute, Banking Law, § 131, subd. 3, is to 
prevent competition with New York trust companies by trust com- 
panies of states other than those according reciprocal privileges to New 
York trust companies. Matter of Matthiessen, 195 Misc. 598, 87 N.Y\S. 
2d 787. In view of the statute, no trust company of another state may 
qualify as a testamentary trustee within this state where the statutes 
of such other state do not affirmatively confer such privilege on a trust 
company of this state or there is no authoritative judicial determination 
that such reciprocity exists. In the absence of such demonstration the 
present application must be and is denied. Submit order. 





Transferee of Note Entitled to 
Endorsement Despite Attached Contract 


The District of Columbia Code 1951, Sec. 28-820 (NIL 
§ 49) states in part that “where the holder of an instrument 
payable to his order transfers it for value without indorsing 
it, the transfer vests in the transferee such title as the trans- 
ferer had therein, and the transferee acquires, in addition, the 
right to have the indorsement of the transferer....” A court 
in that jurisdiction was called upon to apply this section of 
the statute in a situation where a car dealer discounted a note 
to a finance company. The finance company was obliged 
to repossess a car and sell it, the proceeds of sale being con- 
siderably less than the balance due on the note. The finance 
company then brought suit against the car dealer who had not 
indorsed the note to the company but had assigned the contract 
to which the note was attached by a perforated line. 


The finance company claimed it was entitled to have the 
endorsement of the dealer by virtue of the above quoted statute. 
The dealer denied this on grounds that the statute did not 
apply because the note was not negotiable since the note and 
the contract to which it was attached had to be read together 
and certain provisions of the contract made the note non-nego- 
tiable. 


In ruling against the dealer the court pointed out that, 
based on earlier decisions, the attached contract in no way af- 
fected the characteristics which gave the note its commercial 
value. Certified Motors, Inc. v. Nolan Loan Company, Muni- 
cipal Court of Appeals for the District of Columbia, 122 A.2d 
227. The opinion of the court is as follows: 


HOOD, J.—Certified Motors, Inc., appellant here, sold an auto- 
mobile to one Moses under a conditional sale contract. The contract 
showed a balance of $807 due on the purchase price, payable in monthly 
instalments of $53.80, which Moses agreed to pay in accordance with 
the terms of a promissory note. The note, signed by Moses and pay- 
able to Certified Motors, was attached to the contract by a perforated 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 986. 
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line. The note bore a notation that it was “in evidence of time balance 
due under Conditional Sales Contract of even date.” A day or so after 
its execution Certified Motors sold the note and contract at a discount to 
Nolan Loan Company, Inc., appellee here. When the note and contract 
were delivered to Nolan Company the contract bore an assignment ex- 
ecuted by Certified Motors, but the note bore no indorsement of any 
kind. 


Moses was unable to meet the monthly payments and he returned 
the automobile to Certified Motors. Nolan Company, being advised of 
this, took the automobile, made some necessary repairs and then sold it. 
The amount realized on resale was considerably less than the balance 
then due on the note, and this action was brought by Nolan Company 
against Certified Motors for the amount of the deficiency. 


The theory on which the action was brought was that Nolan Com- 
pany purchased the note from Certified Motors on its express promise 
to unqualifiedly indorse the note and that the failure to indorse was an 
oversight, and that by reason thereof Nolan Company, under Code 
Section 28-320,1 had the right to have the unqualified indorsement of 
Certified Motors. On conflicting evidence the trial court found that 
Nolan Company’s purchase of the note was in reliance upon the promise 
of Certified Motors to unqualifiedly indorse it, and granted judgment in 
favor of Nolan for the unpaid balance of the note. 


On this appeal the principal dispute between the parties relates to 
the negotiability of the note, as it is conceded that the above-cited 
section of the Code applies only to negotiable instruments. Certified 
Motors contends that the note and contract must be read together and 
that certain provisions of the contract destroy the negotiability of the 
note. 


The mere fact that the note on its face referred to the contract 
giving rise to its execution did not render it nonnegotiable.2 While the 
authorities are not entirely in harmony, we think the rule respecting 
the negotiability of a promissory note concurrently executed with a 
conditional sale contract was properly stated in Mutual Finance Co. 


1 “Where the holder of an instrument payable to his order transfers it for value without 
indorsing it, the transfer vests in the transferee such title as the transferrer had therein, 
and the transferee acquires, in addition, the right to have the indorsement of the trans- 
ferrer. But for the purpose of determining whether the transferee is a holder in due 
course, the negotiation takes effect as of the time when the indorsement is actually 
made.” Code 1951, § 28-820. 


2 ayy Guaranty Corporation v. People’s Bus Line, 1 W.W.Harr. 595, $1 Del. 505, 
117 A. 275. 
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v. Martin, Fla., 68 So.2d 649, 652, 44 A.L.R.2d 1, 6, where it was said: 


“So far as negotiability is concerned, we see no reason why 
the concurrent execution of a retain title contract, conditional sale 
agreement, or similar instrument, along with a promissory note 
for the balance of the purchase price of personal property, should 
enter into the picture, or in any way affect any of the characteris- 
tics of the note whch give it commercial value. . . . (Citations.) 
Nor do we see that it makes any difference whether the note is 
executed simultaneously on a separate piece of paper or is attached 
to the conditional sale agreement or retain title contract by 
perforations.” 


We are brought to this view by the ruling in Thal v. Credit Alliance 
Corporation, 64 App.D.C. $28, 78 F.2d 212, 100 A.L.R. 1354, certiorari 
denied 296 U.S. 598, 56 S.Ct. 114, 80 L.Ed. 423, that a note negotiable 
in form does not lose its negotiability because executed simultaneously 
with a conditional bill of sale containing a five year warranty. It is true 
that in the Thal case it does not appear that the note, as here, was 
physically attached to the conditional bill of sale, but we think that is 
immaterial. In First & Lumbermen’s Nat. Bank v. Buchholz, 220 Minn. 
97, 18 N.W.2d 771, 774, the court, speaking through Mr. Justice Luther 
W. Youngdahl, now a Judge of the United States District Court for 
the District of Columbia said: 


“The fact that the note was attached to the contract by a per- 
foration did not destroy its negotiability. It was still on its face 
a negotiable instrument.” 


It should be remembered that we are dealing here only with the 
question of negotiability and that no question of a holder in due course 
is involved. Our conclusion is that the note was negotiable and there- 
fore the Code Section was applicable. 


Certified Motors further contends that even if it is liable the judg- 
ment against it is excessive. It argues that the face amount of the 
note included “finance charges” and cost of insurance which were never 
earned. This contention lacks merit. We have recognized that there 
properly may be a difference between a “cash price” and a “time price.””* 
The finance and insurance costs were part of the sale price of the 
vehicle. Certified Motors, having sold a note purporting to represent 
the balance of the purchase price, is in no position to say that the note 
in fact represented something else. 


8 Cf. Palmer v. Associates Discount Corporation, 74 App.D.C. $86, 124 F.2d 225. 
4 District of Columbia v. Hamilton Nat. Bank of Washington, D.C.Mun.App., 76 Ad 60. 
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At oral agrument, but not in its brief, Certified Motors pointed out 
some alleged inconsistencies and omissions in the trial court’s findings 
of fact. The findings were not as explicit as might be desired, but they 
are entitled to a liberal construction in support of the judgment® and 
so construed they leave no doubt that the finding was in Nolan Com- 
pany’s favor on all material issues of fact. 

Affirmed. 


5 Travelers Insurance Company v. Dunn, 5 Cir., 228 F.2d 629. 


FEDERAL SAVINGS AND LOAN ASSOCIATION “SERVICE 
CHARGE” HELD USURIOUS 


In a recent case against a federal savings and loan association 
the Syllabus by the Supreme Court of Georgia pointed out in part 
that: 


“1. A federal savings and loan association in making loans in 
this State is not exempt from the operation of our usury law and 
the penalty therefor, and in such transactions, it cannot take or 
charge as interest any amount in excess of that fixed by Title 12 
U.S.C.A. § 1425; but, in addition to the rate of interest which it 
may lawfully charge, it may also require the borrower to pay the 


necessary incidental charges in connection with the making of a 
loan prescribed by 1956 cumulative pocket supplement § 145.6—10 
of Title 24, Code of Federal Regulations. 


2. In this case, the allegations of the amended petition are 
sufficient to show that a service charge of $63,050, in addition to 
the interest charged, was taken by the lender for no service to be 
rendered the borrower but only for the use of the lender’s money. 
Treating this as true, the amount so taken and retained is therefore 
interest, and the act of taking it constitutes a device and contriv- 
ance on the lender’s part to exact usury.” 


See First Federal Savings and Loan Association of Atlanta v. 
Norwood Realty Company, Inc., Supreme Court of Georgia, 93 
S. E. 2d 763. 
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SUPREME COURT DENIES RELIEF IN BRANCH 
BANK CASE 


On October 8, 1956 the United States Supreme Court denied certiorari 
in a case where a national bank in Michigan had been refused permis- 
sion to establish a branch bank because the branch would not be in the 
city where the main office of the bank was located as required by 
Michigan statutes. See Michigan National Bank v. Gidney, United 
States Supreme Court, October 8, 1956. 


MERGER OF PENNSYLVANIA BANKS DISAPPROVED 


The Department of Banking in Pennsylvania has disapproved the 
proposed merger between the Dauphin Deposit Trust Company in 
Dauphin County and the Carlisle Trust Company in Cumberland 
County. The two counties in which these banks are located are con- 
tiguous and the latter bank would have been continued as a branch of 
the former under the terms of the merger. In disapproving the merger 
the Department of Banking stated as a general proposition that “. . . 
where within county banking institutions adequately serve the need 
of the various communities of the county and show an ability and 
disposition to develop additional capacities for service as the need there- 
for arises, they should be protected in their efforts to serve their com- 
munities from dislocation of the competitive situation within the 
county by the introduction of large out of county institutions by 
merger or new branches.” 


NOTE GUARANTEE MADE ON SUNDAY IS VALID 


Although it is clear that a contract made and signed on Sunday is, 
generally speaking, not valid and cannot be enforced, a New Jersey 
court has ruled that it was no defense to an action on a guarantee of a 
note that the guarantee was signed on Sunday because the note itself 
was not delivered nor the consideration for it given until the following 
day. The reason for the ruling was that there was no contract before 
delivery which occurred on a secular day. See National City Bank of 
New York v. Borowicz, Superior Court of New Jersey, 123 A.2d 382. 


MORTGAGE TRUSTEE PROHIBITED FROM PAYING OUT 
SHARES OF UNKNOWN BONDHOLDERS 


In overruling a district court, the United States Court of Appeals 
for the Second Circuit has ruled that it would be contrary to New York 
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law for a bank, acting as mortgage trustee, to pay over shares of un- 
known bondholders to known bondholders since the trust instrument 
set forth that funds were to be held by the trustee for bondholders 
severally, not as a class. Because of this ruling it became relevant for 
the courts to consider the claim of New York State that the funds, 
which were the proceeds of a judgment against the guarantor of the 
bonds, were abandoned property under New York law. The case was 
remanded to the lower court to decide this point. See Mayer v. Chase 
National Bank of the City of New York, United States Court of Appeals, 
Second Circuit, 233 F.2d 468. 


MORTGAGE CASE OVERRULED 


It should be noted that The First National Bank of Wichita Falls v. 
The First Bank of Chico, 285 S.W. 2d 286, reported in THE BANKING 
LAW JOURNAL, Vol. 73, page 491, has been overruled. The appellate 
court ruled that the Wichita Falls bank, as a subsequent mortgagee, 
prevailed over the Chico bank as the prior mortgagee, on the grounds 
that the former bank which acted in good faith, recorded its mortgage 
first. See First National Bank of Wichita Falls v. The First Bank of 
Chico, Supreme Court of Texas, 290 S.W. 2d 506. 





Federal Income Taxation 
of Banks — Depreciation 


From the inception of the Federal Income Tax it has been 
recognized that a taxpayer should be permitted to recover his 
capital investment in wasting assets free of income taxes. De- 
preciation is in effect, in using up supplies necessary to carry 
on a business; automobiles or typewriters are used up in a 
business just as definitely as paper and ink. However, it would 
not clearly reflect income to deduct the entire cost of these 
assets in one year because in fact they have a useful life in ex- 
cess of one year. Hence, their cost must be recovered over a 
period of years. The problem confronting the Treasury De- 
partment and taxpayers has been to find an allowable rate of 
depreciation for various types of assets. 


Under the 1939 Code the provision permitting an annual 
deduction for depreciation simply specified a reasonable allow- 
ance for the exhaustion, wear and tear (including a reasonable 
allowance for obsolescence) of property used in business.’ 
Banks, as a general rule, claimed depreciation on a straight- 
line basis ratably over the useful life of the property. Under 
this method the cost of a bank’s asset (less estimated salvage 
value) is divided by the estimated useful life of the asset. The 
amount determined is deducted each year. 


The depreciation deductions are now covered at greater 
length in the 1954 Code.* Certain new methods and rates 
have been incorporated in the Code which now provides for 
the following optional methods, all of which are available to 
banking institutions: straight line, declining balance, sum of 
the years-digits, any other consistent method. The computa- 
tion on the straight line method is the same as under the 1939 
Code. 


The declining balance and sum of the years-digits methods, 
are designed to accelerate the recovery of capital invested in 
property in the early years of its life.* In part, the new provis- 
11989 LR.C. Sec. 28(1). 


21.R.C. Sec. 167. 
3 H. Rep. 1887 88rd Cong. 2nd Sess. p. 22; S. Rep. 1622 p. 26. 
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ions reflect the engineering and economic fact that a new ma- 
chine in the earlier years of its life deteriorates relatively little 
and has not been affected by obsolscence—that is, competitors 
do not have newer and more efficient machines. In part, the new 
provisions represent a studied intention of Congress to stimu- 
late replacement and expansion of productive properties to 
keep the economy operating at high levels of output and em- 
ployment. 


Under the declining balance method as permitted under the 
1989 Code the rate could not exceed one and one-half times 
the straight line rate. However, the 1954 Code now authorizes 
accelerated depreciation up to twice the straight line rate for 
tangible property with a useful life of three or more years 
where the property was acquired or constructed after Decem- 
ber 31, 1958 and the first use of the property was by the tax- 
payer. Accordingly, under this method, if new property is 
acquired by a bank at a cost of $100,000, the maximum annual 
provision for the first year would be 20% of $100,000 or $20,- 
000. In the second year the maximum provision would be 20% 
of $80,000 ($100,000 less the prior year’s depreciation of $20,- 
000), or $10,000, and so on. 


The sum of the years-digits method, a method given specific 
statutory sanction for the first time by the 1954 Code, also may 
be used only in connection with new acquisitions or construction 
as indicated above. If the useful life of the property is ten years, 
the sum of the years-digits 1 to 10 is added giving a total of 55. 
In the first year of the life of the property, 10/55ths is the 
allowable deduction. In the second year it would be 9/55ths, and 
so on, until the tenth year when the rate would be 1/55th.* 


In providing for any other consistent method, there is 
nevertheless a limitation as to rate. The annual depreciation 
computed under any other method, when added to all allow- 
ances for the period commencing with the taxpayer’s use of 
the property and including the taxable year, may not, at any 
time during the first two-thirds of the useful life of the prop- 
erty, exceed the total depreciation reserve allowances which 


*IRC. Sec. 167(b) (8). 
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would have been available had they been computed under the 
double declining balance method.° 

In regard to the new methods of depreciation one authority 
on the taxation of banks comments as follows:* 


Banks, like other taxpayers, should presently be giving these 
newly codified methods of depreciation serious consideration for 
the purpose of determining whether they wish to employ them. 
In this connection they should know the comparative effect of 
such usage. Summarized briefly, in the case of an asset with a 
10-year life, the following percentages of cost will be recovered 
during the first five years of the life of the asset; straight-line 
method—50%; declining balance method—67%; and sum of the 
years digits method—73%. If a bank decides to adopt one or 
both of the newly codified methods it should be borne in mind 
that the declining balance method may prove to be somewhat 
more flexible than the sum of the years-digits method inasmuch 
as it is provided that, in the absence of an agreement with the 
Secretary or his delegate as to the useful life on which the depre- 
ciation rate is based, a taxpayer may at any time elect, in accord- 
ance with regulations to be issued, to change from the declining 
balance method of the straight-line method. If the sum of the 
years-digits method is employed and it is later desired to revert 
to the straight-line method, permission of the Secretary or his 
delegate very probably will be required... . 


. . . In practice I am advocating the use of the newer methods 
in respect to equipment and lease improvements. On new equip- 
ment acquired after December 31, 1953, I am using the sum of the 
years-digit method because, first, there is no salvage in such an 
asset and, second, I think a request to shift back to the straight- 
line method would be honored by the Secretary or his delegate 
particularly if the request involved a reduction in allowable de- 
preciation. 


With regard to savings banks, cooperative banks, and sav- 
ings and loan associations which first became taxable under 
the Revenue Act of 1951, the question has arisen as to whether 
these organizations must reduce the basis of their depreciable 
property by depreciation sustained prior to the time they be- 
5 Internal Revenue Code, Section 167(b) (4). 

6 Banks and Federal Income Taxes—1954. Daniel P. MacLean, Tax Department, Arthur 
Anderson & Co., 72 Banking Law Journal 1, 18 (1955). See also Graves, Depreciation for 


Taz Purposes, 34 Taxes 59 (1956) for a discussion of the advantages of electing the rapid 
write-off methods provided under the new Code. —s - 
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came subject to income taxation. The 1954 Code specifically 
provides that the basis must be adjusted for all depreciation 
sustained during the entire period since the acquisition of the 


property.’ 
Type of Property That May be Depreciated 


As noted above, an allowance for depreciation is allowed, 
in the case of a bank, only for property “used in a trade or 
business”. But a residence obtained by a bank through fore- 
closure and held for resale is not depreciable because it is not 
“used in the trade or business”. However, depreciation would 
be allowable for such period as, pending resale, the house was 
rented or offered for rent. Moreover, there must be some 
showing that the property is in fact used up or exhausted. 
Thus, depreciation deduction for certain types of bank office 
furniture, such as a grandfather clock or a painting furnish- 
ing an executive office might be disallowed if the taxpayer 
failed to show they were subject to exhaustion.® 


Life of Bank Buildings 


Where a deduction is by its very terms allowed on the 
basis of a “reasonable” allowance as distinguished from a de- 
finite or fixed allowance for depreciation, it is inevitable that 
there must be a wide area of disagreement and compromise 
between the Treasury and taxpayers as to the useful life of 
any given class of property. For administrative convenience, 
the Commissioner has published tables of approximate useful 
lives for various depreciable assets, but there is still a great deal 
of room for compromise and adjustment in individual cases. 
The total amount allowable, of course, cannot exceed cost less 
salvage value. 

In an effort to eliminate many controversies involving neg- 
ligible effect on the income tax revenue, the Treasury has an- 
nounced a policy of not disturbing depreciation deductions un- 
less there is a clear and convincing basis for a change and, con- 
sidering all factors, any adjustment proposed would be sub- 
stantial. 


7 Internal Revenue Code, Section 1016(a) (8); Rev. Rul. 54-881, 1954-2 C.B. 168. 
8 Beaudry v. Commissioner, 150 F 2d 20 (2nd Cir. 1945). 
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The Treasury Department’s Bulletin “F’”’ which establishes 
tables of approximate useful lives for various depreciable as- 
sets, allows a useful life of 50 years for bank buildings of good 
or average construction. However, Bulletin “F” estimates 
40 years for bank buildings of cheap construction. These rates 
have been generally approved by the court decisions.” 

Alterations to buildings are chargeable to capital, as noted 
in a previous article, and their cost is depreciable over the re- 
maining life of the building.” 

Land, however, as opposed to buildings, may not be depre- 
ciated. Consequently, where land and building are bought 
in a lump-sum purchase the bank must allocate the purchase 
price between them and claim depreciation deductions only on 
the amount allocable to the building. Similarly, if several de- 
preciable properties are acquired at once in a lump sum trans- 
action, the cost can be apportioned among the properties on a 
reasonable basis depending on the relative value of each 


property. 
Life of Bank Equipment 


A taxpayer may elect to depreciate equipment on a basis 
of composite accounts rather than on an item by item basis. 
In this event, the cost of new equipment is simply added to 
the account, while salvage is charged against the account. In 
this case, the Treasury Department’s Bulletin “F” in general 
provides for a useful life of twenty years for furniture, fixtures 
and filing cases; a life of eight years for mechanical equipment, 
and a life of fifty years for safes. On an itemized basis, specific 
lives approved by the Treasury are given in the following list: 


9 It is understood that Bulletin “F” will shortly be revised. 

10 Rates of 2% were approved in Bank of Brady, $ B.T.A. $91 (1926); Keystone Nat. 

Bank of Pittsburgh, 18 B.T.A. 786; Bender v. Heiner, (DC) 27 F.Supp. 581 (W. D. Pa. 

1989); First National Bank of Goodland, 5 B.T.A. 1174 (1927). 

Rates of 24% were approved in First National Bank in Mobile, 30 B.T.A. 682 (1984); 

First National Bank of Thompson, Iowa, 2 B.T.A. 735 (1925); First National Building 

Corp. v. Jones, 36 F.Supp. 682 (1941). 

A rate of 1.42% was required in Central Savings Bank, 10 B.T.A. 1408 (1928). 

The National Association of Bank Comptroller's Manual states the practice as follows: 

“Rates of depreciation vary in accordance with the probable life of the depre- 

ciable asset. The rates usually allowed by the Internal Revenue Department are 
generally sound, allowing 2% or a 50-year probable life on new substantial brick or or 
stone buildings. When existing buildings are purchased, the probable life is un- 
doubtedly less and the rate should be varied in accordance, i.e., $0 years the rate 
should be 3 1/8%.” 

11 Rev. Rul. 91, C.B. 1953-1 p. 44. 
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Adding machines — 107” 
Addressing and mailing machines — 15 
Billing machines — 8 
Binders, loose-leaf — 20 
Blue-printing machines — 15 
Bookkeeping machines — 8 
Cabinets and files — 15 
Calculators — 10 
Call system and annunciators — 14 
Cases: 
Book — 20 
Display — 20 
Chairs: 
Bentwood — 5 
Heavy — 16 
Check perforators — 10 
Check writers — 8 
Cleaners, electric vacuum — 6 
Clocks: 
Time — 15 
Time-stamping — 10 
Wall — 20 
Coolers, water — 10 
Desks — 20 
Dictation machines — 6 
Duplicating machines — 10 
Fans, electric — 10 
Folding and sealing machines — 10 
Lamps, desk and floor — 10 
Libraries (professional) — 30 (technical books and pamphlets 
may be expensed.) 
Linoleum — 8 


Lockers — 25 
Lunch-room equipment — 15 
Mirrors — 20 


Money machines — 10 
Numbering machines — 10 
Photographing machines — 16 
Pneumatic-tube systems — 20 
Racks and stands — 15 
Rugs, carpets and mats — 10 
Safes and vaults — 50 





12 Six-year life established for adding machines in First State Bank, 5 B.T.A. 1176 (1927) 
and 10-year life in Citizens Trust Co. of Utica, 2 B.T.A. 1239 (1925). 
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Scales, counter and mail — 10 
Settees — 138 

Shades, window — 10 

Signs, board — 10 


Tables — 15 
Typewriters — 5 
Wardrobes — 20 


In general court decisions sustain the views of the Treasury 
on the life of bank equipment.” 

A taxpayer claiming a rate in excess of that established by 
the Commissioner as a norm had best be prepared to prove 
why the rate claimed is justified, such as that the property was 
subject to intensive and abnormal use and inadequate upkeep 
due to pressure of work.** 


Tangible Property 


Intangible property used in the trade or business, as well 
as tangible property having a limited useful life, is depreciable. 
Contracts or franchises having a limited life are examples of 
this type of property unless the franchise is perpetual. Cor- 
porate organization expenses may be amortized under a specific 
section of the Code.” 


Leasehold Improvements 


Because of numerous State law restrictions on the power 
of a bank to hold real property, a subject of considerable in- 
terest to banks is the depreciation of leasehold improvements. 
Amounts expended by a lessee for leasehold improvements, 
such as new partitions, flooring, tellers cages or lighting fixtures 


13In Bank of Brady, 3 B.T.A. 391 (1926), a rate of 6% was established for bank 
furniture and fixtures. With respect to similar items a rate of 4% was allowed in 
Fidelity Trust Company, 3 B.T.A. 292 (1926); Atlantic Bank and Trust Company, 23 
B.T.A. 1219 (1931) (ten years). See also Citizens Trust Company of Utica, 2 B.T.A. 
1289 (1925), where the bank claimed 20% on typewriting and bookkeeping machines, and 
furniture and fixtures. The Commissioner and the court allowed 10%. The same result 
was reached in First State Bank, 5 B.T.A. 1176 (1927). Air-conditioning equipment was 
given a useful life of 15 years in Beer v. United States, 182 F Supp. 282 (D. Ala 1955). 
The National Association of Bank Comptroller’s Manual states: 

“On furniture, fixtures and equipment, probable life of individual items is the 
safest way to arrive at the annual depreciation cost or charge. A few items might 
have a useful life of 20 years and thereby bear an annual rate of 5%; other items 
might wear out in five years and require a charge of 20%. Many institutions use a 
straight line charge of 10% which tax authorities have allowed in most instances, 
but it is conceivable that this method might work a future hardship.” 

14 Alvin Glen Hall, 7 T.C. 1220 (1946) acq.). 
15 Sec. 248 (a). 
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should be depreciated over their useful life or over the remain- 
ing period of the lease, whichever is shorter.” 

If the lessee has an option to renew, however, the term to 
be considered should take into consideration the renewal period, 
if it seems clear under all the facts and circumstances that the 
lease will be renewed.*’ But where the renewal rental is to 
be the subject of independent appraisal or negotiation, the 
original leasehold term only should be considered.” 

However, a lessor is not allowed a depreciation deduction 
with respect to improvements made by the lessee because he 
has made no capital outlay.” 


Building Purchased With The 
Intention To Demolish 


Where a building is purchased with the intention of de- 
molishing it, the purpose being to acquire the land only, the 
entire purchase price is allocable to the land, a non-depreciable 
asset. Also, the rule stated is not affected by the fact that the 
building might have been rented by the bank prior to its demo- 
lition. Since, as a general rule, banks are not permitted to 
invest their funds in real estate for rental investment, most 
banks would not be able to show that improved property was 
not acquired with the intention of demolishing the building 
unless the property was purchased for banking quarters. 

In another common situation a bank acquires adjoining 
property for use as a parking lot. If such property is pur- 
chased for $100,000 and the bank expends $20,000 (including 
salvage) in demolishing the building, the $20,000 is not de- 
ductible as an expense but is simply added to the over-all 
cost of the land.” 


Bank Depreciation Records 


State and national banks operating under the supervision 
of the Comptroller of the Currency and state banking com- 
missions customarily maintain their fixed assets accounts at 


18 Regs. Sec. 1.167 (a) -4 

17 See generally, Rose, Tax Problems of the Lease, 30 Taxes 127 (1952). 

18 Bonwit Teller & Co. v. Commissioner, 58 F.2d $81 (2nd Cir. 1981). 

19 But see, City National Bank Building v. Helvering, (D.C. Cir.) 98 F.(2d) 216. 
20 Lynchburg National Bank and Trust Company v. Commissioner, 208 F.(2d) 757 (4th 
Cir. 1954), affirming 20 T.C. 670 (1958). 
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certain valuations prescribed by the federal and state banking 
authorities. Such banks make periodic reports of their financial 
condition to these authorities and these reports are based upon 
valuations thus prescribed and required to be maintained with- 
out change. Frequently, as a result of these restrictions, the 
books of account of banking institutions do not reflect actual 
investment costs for depreciation purposes. Under such cir- 
cumstances, the Treasury Department has ruled that banking 
institutions should maintain separate books and records so as 
to reflect correct investment values for federal income tax pur- 
poses. Frequently, a situation will arise where separate books 
of account are required when at some time a bank has been 
required by federal or state authority to write down its fixed 
assets in an amount in excess of the amount which would con- 
stitute a proper deduction for depreciation in the year of the 
write-down. Under the circumstances, a bank may depreciate 
on the basis of the original cost without regard to these write- 
downs and should establish records which clearly show the 
following: 


(1) The original cost of the property and date acquired. 

(2) Amounts and dates of subsequent purchases: 
(a) Charged to expense and either disallowed or not takep 
as deductions; 
(b) Capitalized and charged to the asset account. 

(8) Depreciation for income and profits tax purposes. 

(4) Remaining asset value for income and profits tax purposes. 

(5) Book value as carried on the books of the bank at close of 
each taxable year. 

(6) Adjustment (plus or minus) which should be made to in- 
vested capital for each succeeding year.*! 


Obsolescence 


The provision for depreciation of property includes a rea- 
sonable allowance for obsolescence. It has been stated that 
“obsolescence for purposes of the Revenue Acts may arise from 
the changes in the art, shifting of business centers, loss of trade, 
inadequacy, supersession, prohibitory laws and other things 
which, apart from physical deterioration, operate to cause ele- 


212 Commerce Clearing House Standard Federal Tax Reporter (1955) par. 171$.516 
et seq.; A.R.R. 877, 4 CB 64; A.R.M. 172. I-2 CB 48. 
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ments or the plant as a whole to suffer diminution in value.”™ 


It is recognized that “normal” obsolescence is essentially a 
part of the ordinary depreciation deduction.” Accordingly, a 
deduction is only allowed for extraordinary obsolescence result- 
ing in a condition that the property is not generally useful for 
the purpose for which it was acquired regardless of its physical 
condition. In the case of a bank, obsolescence would include the 
failure of an older building to have high speed elevators and 
air-conditioning, or inadequate wiring, all of which cannot be 
economically installed in completed structures. 

In one decision a bank and office building erected in 1898 
had a physical life of seventy years. But due to changes in 
neighborhood and construction, in 1918 it was determined to 
have become obsolete and in that year the remaining undepre- 
ciated balance was permitted to be written off over an eight- 
year remaining useful life.” The obsolescence factor persuad- 
ed the court in another case* to increase the depreciation 
rate on a bank building from 2% to 2 1/2%. However, in an- 
other case” an obsolescence deduction was not permitted with 
respect to the only bank building in a city, although the busi- 
ness center had gradually shifted so that it was one-half mile 
from the bank. The Court there found as a matter of fact 
that the bank’s business did not suffer by reason of its location. 
It thought that mere inconvenience to the bank and its patrons 
as a result of the shifting of the business center did not establish 
obsolescence. 

Banking equipment may also become obsolete due to 
changes in technology or methods of conducting banking busi- 
ness. The introduction of electronic machines in connection 
with various forms of clerical procedures may well render 
manually operated accounting machines obsolete in the future. 
$5 Real Estate Land Title d& Trust Co., $00 US. 18 (1980) Regs. Sec. 1.167 (a)-0. 
22a Bulletin “F” (1942) p. 8 
23 Central Savings Bank, 10 BTA. 1408 (1928). See also Beckman v. US., 28 AFTR 
1186 (D.C. Pa. 1938 


24 First Nat. Bank of “Mobile, $0 B.T.A. 682 (1984). 
25 First National Bank of Key West, 26 B.T.A. $70 (1982). 
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CHECKS AND NOTES FOR 
BANK TAX MEN 


By Allan J. Parker of the New York Bar 


Monthly Report of New Developments and Comments 
Affecting the Income Taxation of Banks 





Guarantee Losses 


A recent decision of the Supreme Court resolved a question 
of major importance to banks as affecting their customers’ in- 
come tax liabilities. 

Sound banking policy frequently requires that before a 
bank will lend its depositors’ money to a small family corpora- 
tion, the personal guarantee of the corporate obligation by in- 
dividual stockholders is required. Occasionally, of course, the 
corporation defaults on the loan and the individual stockholders 
are required to make payments to the bank on account of their 
guarantee obligations. These payments are undoubtedly de- 
ductible by the stockholders for Federal income tax purposes, 
but the important question arises are they deductible as (1) 
losses under Sec. 165(a) (c) as losses incurred in a trade or 
business or a transaction entered into for profit (2) as busi- 
ness bad debts under Sec. 166(a) (1) or (8) as non-business 
bad debts under Sec. 166(d). 

The important difference as to which category the deduction 
falls under is that if it is an ordinary loss or a business bad debt, 
it is deductible in full from ordinary income. On the other 
hand, under Sec. 166(d) (1) (B) a non-business bad debt is 
considered a short term capital loss, deductible only against 
capital gains and if then not exhausted against ordinary income 
to the extent of $1,000 with a 5-year carry over. The result 
is, that such a loss is much less useful to the individual taxpayer 
than an ordinary loss in that it first goes to offset favorably 
treated capital gains and second, absent other capital trans- 
actions, is limited to an overall $5,000 deduction. 

In Putnam v. Commissioner, U.S., 1956 P-H Federal Tax 
Svce. Par. 72,017 (December 8, 1956), in the first reported 
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opinion of Mr. Justice Brennan the Supreme Court held (8-1) 
that such payments were deductible by the stockholder-guaran- 
tor only as non-business bad debts. 

First, in view of the fact that he was not primarily engaged 
in financing and lending money to corporations, taxpayer 
properly abandoned in the Supreme Court the contention that 
this was a business bad debt. Smith v. Commissioner, 203 F.2d 
810 (2nd Cir. 1958), cert. denied 8346 U.S. 816. However, it 
may be noted that under Sec. 166(f) of the 1954 Code the 
typical case of, say, a father assisting his son to set up a busi- 
ness by guaranteeing the son’s notes is treated as a business 
bad debt to the father if he is forced to pay on the guarantee 
obligation provided that the proceeds of the loan were used 
in the trade or business of the borrower and the son’s obligation 
to the bank is in fact worthless at the time of the payment 
under the guarantee. This provision, new in the 1954 Code, 
however, specifically does not cover a corporate borrower or, 
for that matter, lender. 

The Supreme Court then held that the loss was deductible 
only as a non-business bad debt and not as an ordinary loss, 
relying in part on the consideration that under general law 
upon payment to the creditor by the guarantor, the guarantor 
steps into the creditor’s shoes. Thus the loss sustained by the 
guarantor unable to recover from the debtor is by its very 
nature a loss from the worthlessness of a debt. Finally, the 
court indicated that its decision tended to put non-business 
investments in the form of loans on a footing with other non- 
business investments in the form of stock or debentures, the 
worthlessness of which, in the case of an individual investor, 
would clearly be a capital loss. There is no real or economic 
difference between the loss of an investment made in the form 
of a direct loan to a corporation and one made indirectly in the 
form of a guaranteed bank loan. The tax consequences should 
in all reason be the same. 

It should be noted, that although the corporate principal 

‘obligor in the instant case was still in existence at the time the 
guarantor made payment on his guarantee, it had wound up 
its affairs and liquidated its assets and was then engaged in no 
business. Presumably, it would have made no difference if 
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it had then legally terminated its existence except that then 
the court would have been confronted with the conceptual dif- 
ficulty of the taxpayer’s taking over a debt, by subrogation, 
against an entity that was no longer in existence. Compare 
Fox v. Commissioner, 190 F.2d 101 (2nd Cir. 1951). 
Moreover, it would further seem that this decision will be 
applied to restrict to short-term capital loss treatment pay- 
ments made by the guarantor in compromise of his obligation. 


Spin-Offs 


Two recent Revenue Rulings illustrate the application of the 
“spin-off” provisions of the 1954 Code to banks. In each of 
these cases a bank held certain real estate interests which it 
rented, consisting of various farm properties, and owned min- 
eral interests retained in property previously sold. The bank 
desired to sever its realty from its banking operations. Accord- 
ingly, the bank transferred this real property together with 
certain miscellaneous securities and a small amount of cash to 
a new corporation in exchange for all of the new corporation’s 
stock. The new corporation’s stock was then distributed pro- 
rata to the bank’s stockholders without the surrender of any 
of the bank’s stock. The bank now leases its space from the 
new corporation, which continues to rent the various farm 
properties and other pieces of improved and unimproved real 
estate. The Internal Revenue Service held that in view of the 
fact that the bank held these properties for more than five 
years the distribution of the new corporation’s stock to the 
stockholders resulted in no gain or loss to the bank’s stock- 
holders. The transfer of assets to the new corporation was 
similarly a tax free reorganization under Sec. 868(a) (1) (D). 
Revenue Ruling 56-555; see also Revenue Ruling 56-554. 

It should be noted that this ruling, apparently of limited 
factual application, illustrates the difficulties of effecting a 
spin-off under the rigid and unworkable “5-year” and “active 
conduct of a trade or business” rules of the 1954 Code. Or- 
dinarily, 355 applies only to the separation of existing busi- 
nesses which have been in active operation for at least five 
years, and which, in general, have been owned for at least five 
years by the corporation making the distribution. Regs. Sec. 
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1.855-1(a). It does not apply to the division of a single busi- 
ness. 

Moreover, holding for investment, stock, securities, land, 
or other property, including casual sales thereof, is not the 
active conduct of a trade or business nor is ownership and 
operation of land or buildings substantially all of which are 
occupied by the owner in the operation of a business. A bank 
which owns an eleven-story office building, the ground floor 
of which is occupied by it for its banking business and the re- 
maining ten floors of which are rented to various tenants is en- 
gaged in an active business with respect to its rental operations. 
This is not true, however, where the majority of the building is 
occupied by it in the conduct of its banking business and the 
rental activity is incidental to the banking business. Regs. 
Sec. 1.855-1 (d) Ex. 8, Ex. 4. 


The whole question of spin-offs is one that requires, and is 
receiving, further Congressional study. 


Audit of Depositor’s Records 


A recent decision of the 9th Circuit, although not directly 
involving a bank, bears on the question of what to do when 
served with a blanket administrative subpoena calling for “any 
and all” records of deposits, withdrawals, and other trans- 
actions affecting a designated taxpayer. 

The third party’s right to resist such a broad blanket 


subpoena was upheld by the Circuit Court on the ground > 


that the District Court Judge should have held a_ hear- 
ing and determined on the basis of evidence and his own judg- 
ment the scope of the examination to be allowed. Local 174 
International Brotherhood of Teamsters v. United States, F.2d 
1956 P.H. Fed. Tax Svce. Par. 78,075 (9th Cir. 1956). 


Of course, the third party cannot set up defenses, such as 
unreasonable search and seizure, peculiar to the person liable 
to the tax. On the other hand, the bank is not obliged to sort 
- through literally tons of records in an effort to dig out the 
relevant records which the Revenue Agent desires to inspect. 

The better rule seems to have been indicated in such cases 
as First National Bank of Mobile v. United States, 160 F.2d 
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582 (5th Cir. 1947) where the court required the examining 
agent to specify with sufficient precision for their identification 
the documents desired to be inspected. Restrictions of this 
sort are particularly desirable in the case of a bank, if for no 
other reason than to limit the very substantial, and always un- 
compensated, expense of conducting an expensive investigation 
on behalf of the Government. On the other hand, as the court 
pointed out, it is undeniably a matter of utmost importance that 
collection of the revenue be not frustrated. Accordingly, a 
bank certainly has no legal or moral duty to resist reasonable 
inspection of its records simply out of a desire to shield its 
depositors from investigation of their tax liabilities, civil or 


even criminal. 








A Georgia Court of Appeals 
case brings up an interest- 
ing point regarding the 
Status and priority of dif- 
ferent kinds of liens. The 
court summarized its own 
decision by stating: "Here 
there are two liens that 
were foreclosed resulting 
in executions being issued 
based thereon. As between 
them it took extraneous 
evidence to determine which 
execution was superior to 
the other. . - The one hold=- 
ing the inferior lien then 
offered extraneous evidence 
that he had another unfore- 
closed lien which was 
superior to the two whish 
were foreclosed." Under 
these circumstances’ the 
court ruled: "An unfore- 
closed retention of title 
contract, to all intents and 
purposes, so far as fore- 
closure and enforcement 
against the property or 
maker are concerned, is the 
_ Same as an unforeclosed 
mortgage and it has repeat=- 
edly been held that an un- 
foreclosed mortgage can 
not, ina court of law, claim 


COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Koutz, Jr., Member New York Bar 
Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales, chattel mortgages and other secured transactions. 









money which is in court for 


distribution." General Fi- 
nance & Thrift Corporation 
v. Bank of Wrightsville, 
Court of Appeals of Georgia, 
90 S.E. 2d 95. 


* * * 


DESCRIPTIONS—DEEDS OF 
TRUST 


A case which will be of 
interest to lenders doing 
business in farm areas has 
been carried up to the Court 
of Appeals in the Fourth 
Circuit for determination. 
A borrower whose agent ab- 


sconded with the proceeds of > 


a loan from a bank claimed 
that the bank had been neg- 
ligent in the preparation of 
a deed of trust covering 
live stock owned by the bor- 
rower. This negligence, 
according to the borrower 
who sought to have the deed 
invalidated, was in the 
drafting of the deed which 
described the cattle only 
by breed, number, color and 
weight. To have been proper, 
the borrower contended, the 
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cattle should have been 
branded and tagged and these 
items should have been in- 
cluded in the description. 
The court ruled against the 
borrower, pointing out that 
the deed of trust was for 
the protection primarily of 
the lender, not the bor- 
rower, and that since the 
latter had made no earlier 
objection to the descrip- 
tion in the deed or in prior 
Similar deeds, the objec- 
tion was not well taken. 
Crosby v. The Loudoun 
National Bank of Leesburg, 
United States Court of 
Appeals, Fourth Circuit, 
July 13, 1956. 


* * * 


CHATTEL MORTGAGES— 
JUDGMENT CREDITOR 

The nature of a mortgage 
transaction can, as with 
other commercial trans- 
actions, best be examined 
at the point where the nor- 
mal business process breaks 
down and resort must be had 
to legal remedies. A New 
York case illustrates this 
point clearly. The mort- 
gagor of two automobiles 
which were virtually its 
only assets, defaulted on 
its mortgage payments. The 
mortgagee repossessed the 
cars and had them sold ina 
proper manner. The mort- 
gagor, however, also had a 
judgment creditor who ob= 
tained an execution on the 
mortgagor's assets after 


the default on the mortgage 
payments. On the basis of 
this judgment and execution 
the creditor claimed a lien 
on the automobiles. In 
settling the adverse claims 
between the mortgagee and 
the judgment creditor, the 
court ruled that because the 
default occurred before the 
execution on the judgment, 
there was nothing belonging 
to the mortgagor to which 
the execution could apply. 
The event of default in the 
mortgage payments vested 
legal ownership of the prop- 
erty in the mortgagee which 
meant that after default the 
mortgagor had no interest in 
the automobiles except the 
equity of redemption which 
was cut off by the proper 
sale of the property. In 


a - 


tile Corporation, United 
States District Court, 


Southern District of New 


* * 


CHATTEL MORTGAGES— 
CREDITORS 


In a somewhat similar case 
in Iowa recently a court, in 
deciding the priorities be- 
tween a mortgagor's credi- 
tors and the mortgagee, 
ruled in favor of the credi- 
tors. The mortgage covered 
personal property and live- 
stock which was in the pos- 
session of the mortgagor's 
tenant farmer. The mortga- 
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gor claimed that because his 
tenant had possession of the 
mortgaged property, the 
mortgage was not subject to 
Iowa Code, Section 556.3 
which states in part: "No 
sale or mortgage of personal 
property where the vendor or 
mortgagor retains actual 
possession thereof,is valid 
against existing creditors 
eee unless a written instru- 
ment conveying the same is 
executed, acknowledged like 
conveyances of real estate, 
and such instrument or a 
true copy thereof is duly 
recorded..." The court dis- 
agreed with the mortgagor's 
claim, however, and ruled 
that as to the creditors 
the mortgage was invalid 
Since it had not been re- 
corded as required by the 
Statute. Dorcas v. Hamiel, 
Iowa Supreme Court, Septem=- 
ber 18, 1956. 


* * * 
TAX LIENS— 


EXECUTION SALE 
The extreme care which 


LAW JOURNAL 


must be exercised when deal= 
ing with property sold at an 
execution sale was illus- 
trated by a federal case 
decided earlier in the year. 
The court ruled that al- 
though the Arkansas Uniform 
Motor Vehicle Certificate 
of Title Act requires that 
all liens on vehicles in the 
State be put on the public 
records, this refers only to 
contractual liens. It does 
not include involuntary or 
tax liens which are valid if 
placed upon the public 
records under the general 
recording statutes of the 
state. This apparently 
means that a potential pur- 
chaser must search not only 
the records which apply to 
motor vehicles but also the 
general records of the state 
to make certain there are no 
federal tax liens against 
the property to be pur- 
chased. Union Planters 
National Bank v. Godwin, 
United States District 
Court, Eastern District of 
Arkansas, April 11, 1956. 





BANKING LEGISLATIVE 


TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as re- 
ported from state capitals and municipalities throughout the country, 
include the following: 


ARKANSAS: A proposed state constitutional amendment to permit 
the state legislature to set interest rates on certain types of installment 
and other contracts in excess of the present 10 per cent ceiling was de- 
feated by Arkansas voters at the general election. 

Unsuccessful campaign for the proposal was led by the Arkansas 
Committee for Consumer Credit, composed mainly of automobile, ap- 
pliance and furniture dealers and handlers of small loans. They con- 
tended that transactions of this type could not be handled profitably 
under the 10 per cent limit, thus placing them at a competitive disad- 
vantage. 

A number of major sales finance firms withdrew from Arkansas after 
the State Supreme Court four years ago ruled that certain service and 
expense fees, which when combined with interest amounted to more than 
the 10 per cent specified in the state constitution, were usurious. 


ILLINOIS: A comprehensive revision of Illinois banking laws was 
approved by the voters at a referendum held in conjunction with the 
November general election and will go into effect Jan. 1. 

Advocates of the new measure said it retains what was sound in the 
old law, streamlines it, brings it up to date and puts in strengthening 
devices. 

Ralph Huck, a Chicago attorney who helped draw up the new 
measure, criticised the old act for allowing the state auditor to take 
over a bank for an indefinite period without giving a bank a chance 
to correct alleged defects. 

He explained the new law first gives the auditor the option of allow- 
ing the bank 60 days to correct its troubles or to take possession at once 
on the ground an emergency exists. In the latter case, the bank may 
challenge control in court. 

The old law, Huck pointed out, permitted the auditor “to determine 
in the privacy of his own office whether the bank should be reorganized, 
and if so, how.” 

The new measure provides legal means of avoiding costly receiver- 

1 








72 THE BANKING LAW JOURNAL 


ships for banks when it is in the public interest to reorganize rather than 
to liquidate them. 


KANSAS: State Legislative Council voted to recommend to the 
1957 Kansas legislature a bill calling for collection of interest on about 
$78,000,000 in inactive state funds deposited in Kansas banks. 

Estimating that the measure would provide the state treasury with 
more than $1,000,000 annually, Senator James W. Porter, Topeka Republi- 
can, said the bill met the arguments against previous similar proposals 
killed in recent state legislative sessions. 

The measure provides for collection of interest on a sliding scale 
pegged to the money market. In case some funds cannot be put out at 
interest, the State Treasury Board could invest in government securities. 

The formula for computing interest rates would be 50 per cent of 
the average yield during the preceding year of U. S. Treasury securities 
having from one to two-year maturity dates. Porter said that at pres- 
ent this would call for 1.4 per cent interest. 


MASSACHUSETTS: State commissioner of banks and banking has 
filed a number of bills for consideration by the 1957 Massachusetts legis- 
lature, including proposals to allow mortgage insurance by financial 
institutions; to raise from 6 to 10 per cent the reserves of cooperative 
banks having savings share accounts; to let trust companies invest 10 
per cent of commercial deposits only in real estate mortgages; to raise 
from 30 cents to 35 cents per $1,000 of assets the state charge for ex- 
amination of credit unions. 


NORTH CAROLINA: In the first such action under a 1955 North 
Carolina law which brought small loan companies under State Bank- . 
ing Department regulation, State Banking Commissioner W. W. Jones 
revoked the permit of Kelly and Dennis, Inc., of Raleigh, to operate 
a money-lending business in the state. 

Evidence in the case, the commissioner said, “leaves no doubt that it 
has been a studied and deliberate policy of this firm not to give state- 
ments to borrowers at the time the loans were made and not to give 
receipts to borrowers when payments were made on loans.” It was further 
found, he said, that “these violations represent a course of conduct de- 
liberately and intentionally engaged in by the firm, through its officers, 
agents, and employes.” 

The commissioner also found that the company had filed an “incom- 
plete, inaccurate and false” report of assets with the banking department 
and failed to keep records as required by law. 

Officers of the firm were listed as Buford E. Dennis, president; W. D. 
Kelly, ‘vice president; and Mrs. B. E,: Dennis, secretary. The officers 
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were cited to appear before Jones for a hearing on Nov. 15. Kelly 
and Dennis appeared, but only Dennis testified. 

Jones further found that the company failed to record all transactions 
of receipts and disbursements in the firm’s cash book, failed to balance 
its cash book daily, and failed to maintain an individual account card 
for each borrower as required by law. 

“Our legislature,” Jones said in his statement of findings and order, 
“has recognized that there is a place in our economy for small loan 
agencies. It has recognized that our citizens should have the privilege 
to borrow small sums for short periods of time if they so desire. It has 
recognized that this type of borrowing is not ordinarily available from 
banking and similar lending institutions, that there is a measurably great- 
er risk involved to the lender and for this reason the lender is authorized 
to make charges which may not be made by banks and similar lending 
institutions. 

“It is also the clearly stated policy of our legislature that firms en- 
gaged in making small loans in North Carolina shall comply with cer- 
tain standards of business practice. These requirements are clearly 
spelled out in the statutes. They cannot be ignored. They must be 
followed.” 

Jones said a copy of his order and findings would be turned over 
to the Raleigh City Court solicitor for possible criminal charges against 
the firm for violating the small loan laws. Violations are a misdemeanor. 

Jones said that he understood the general statutes of North Carolina 
provide for an appeal from his order by the Raleigh firm to Superior 
Court. 

An investigation of Kelly and Dennis, Inc., which also operates as a 
bonding and real estate firm, followed reports on its handling of loans to 
employes of the City of Raleigh. 


TENNESSEE: A recommendation that the 1957 Tennessee legisla- 
ture create a Division of Small Lending Agencies in the State Banking 
Department was made by the State Legislative Council, an interim 
study agency. 

The proposed new division would regulate all small loan companies, 
including those operating under the present Small Loan Act of 1925 and 
the Industrial Loan and Thrift Act of 1951. 

The new legislation would bring under regulation for the first time 
about 100 endorsement companies which are presently operating in the 
state. The council expressed belief that “most apparent evils” in the 
small loan business are in the field of the so-called endorsement or 
brokerage companies. 

It was pointed out that these firms do not actually lend money but 
provide the security for a loan from a bank or other lending agency for 
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a fee. Usually they arrange small loans ranging from $25 to $150 and 
those who patronize them have no security by which they could obtain 
a loan through regular banking channels. 

Fees charged by the endorsement companies are usually high and 
in some cases “exhorbitant,” according to the council's report. These 
charges, the report said, usually amount to about 18 per cent a month 
on $25 to $50 loans and those companies with a more or less standard 
charge usually average about $4.99 return per account per month. 

No attempt was made by the council to recommend a fair rate to be 
charged on small loans. It declared, however, that if the recommenda- 
tion for a new division is carried out and it is given authority to investi- 
gate the small lending companies and require certain records, it would 
be possible before the 1959 legislature “to have valid data on which equit- 
able rates, fees and charges could be based.” 

Under the proposed legislation, the director of the new division would 
report his findings and recommendations to the State Legislative Coun- 
cil before July 1, 1958. 


VIRGINIA: “It is no part” of Virginia’s small loan law “to make it 
easier for merchants to sell television sets,” State Corporation Commis- 
sioner Ralph Catterall asserted in an opinion prompted by an appeal of 
a loan company which was denied the right to establish an office in 
Norfolk. 

Instead, the commissioner said, “the persons to be benefited by the 
law are those who have to have money for necessities.” 

Reviewing at length the history of small loan companies in Virginia 
and laws dealing with them, Catterall noted that the 1956 state legis- 
lature enacted a bill raising the small loan ceiling from $300 to $600. 

He said it was agreed that if the loan limit was to be raised, the num- 
ber of companies ought to be limited. In reviewing growth of small 
loan offices, he noted there were 89 such offices in the state in January, 
1951. Four years later the number had increased to 126, a hike of 37 
in four years. 

A year later, however, the number was 163 an increase of 37. In 
January, this year, 16 small loan offices were licensed in Virginia. Licens- 
ing then was stopped until the new laws were signed by the governor. 
Forty-four applications were pending when the governor signed the 
bill. Several applications subsequently were withdrawn. 

In September, this year, the State Corporation Commission denied 
GAC Finance Corporation the right to open an office in a Norfolk suburb. 
The firm subsequently appealed that decision to the State Supreme 
Court of Appeals. 

The opinion written by Catterall explained the commission’s contention 
that the GAC application does not meet the standards of “convenience 
and advantage.” The appeal is the first under the new law. 
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Catterall’s opinion included a parenthetical insert showing average 
earnings of all small loan licenses in the state for the past six years. 
Those earnings were listed as the following percentages of the assets: 
8.10, 7.21, 6.88, 6.89, 6.54 and 6.65. 


WEST VIRGINIA: New regulations under which West Virginia 
small loan companies may engage in other business were issued by State 
Banking Commissioner Neil W. Walker. 

The new regulations mainly deal with such companies’ purchases 
of conditional sales contracts, under which consumers pay for goods 
on the installment plan. Some small loan companies purchase such con- 
tracts from stores, it was noted. 

Under West Virginia law, small loan firms may engage in business 
ventures other than loaning money if the state banking commissioner 
grants them authority. 

Mainly, they make small loans—defined by state law as those of $300 
or less. Small loan firms may charge 3!/, per cent interest per month on 
loans up to $150, and 2'/% per cent on the second $150. Any amount 
larger than $300 can be loaned at no more than 6 per cent interest. 

The new regulations were drafted by Mrs. Walker on the basis of 
a state attorney general's opinion, which was made after a public hearing 
last summer and an investigation by Mrs. Walker’s department into small 
loan company practices. 

The attorney general said earlier that a small loan company may 
legally buy an installment payment note from an auto or other dealer, 
under certain circumstances. 

Only a few of West Virginia’s 183 small loan companies have had 
authority to engage in such businesses. Mrs. Walker revoked that au- 
thority prior to issuing the new regulations. 

Her department, in effect, now has placed all small loan companies on 
the same basis as to engaging in “extra-curricular” activities. All have 
the same right to seek authority for such other business. 

The new regulations were described as a move to insure that pur- 
chases under conditional sales contracts are “arm’s length” affairs, with- 
out collusion or other illegal features. 

For example, one requirement stipulates that such papers as install- 
ment sales contracts must be signed and “all blanks filled in completely” 
before a small loan company purchases them from dealers. 

It was said that in some past instances, papers signed by a purchaser 
under a conditional sales arrangement, but with other blanks not filled 
out, have been sold by dealers to small loan companies. 

The small loan firms, it was said, then filled out the other blanks, 
with the purchaser of, for example, an automobile, not informed at all 
of how much insurance he has been required to obtain in the transaction. 
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Another new regulation provides that no small loan company may in 
anyway coerce persons to convert installment contracts into small loans. 

It was indicated at last summer's hearing that some small loan firms 
were converting installment payment notes into loans. 

As an example, a customer owing $150 in payments might ask, or 
be offered, a small loan of $250—enough to pay off a car and give him 
$100 in his pocket. He still would have to pay interest on the $250, 
however, and thus more for his car. 

Under the new regulations, small loan firms will be permitted to have 
“general agreement” with dealers to buy conditional sales contracts under 
conditions consistent with law. But they may make no prior commit- 
ments to any dealer. 

Small loan firms, however, may furnish general credit information to 
dealers who, for example, are in the process of selling automobiles to 
purchasers on the installment plan. 

The new regulations specifically prohibit agency relationships bet- 
ween small loan firms and dealers, and payments of “dealer participation” 
or “kickbacks” to dealers for referring business to the small loan firms. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Claims As To Which Beneficiaries Had Notice Barred 
By Statute of Limitations 





Warner v. First National Bank of Minneapolis, United States 
Court of Appeals, Eighth Circuit, September 11, 1956 


A Minnesota statute provides that an action upon “a contract or 
other obligation, express or implied, as to which no other limitation is 
expressly prescribed” shall be commenced within six years. D had 
agreed with decedent to act as managing advisor of decedent’s estate 
and did so throughout the administration of the estate. The final 
accounting of the executors was filed on February 6, 1947, and decedent’s 
son filed objections thereto on March 19, 1947. All objections were 
overruled and the estate was closed on November 11, 1954. On February 
15, 1954 the son brought an action against D for failure to perform his 
duties as managing advisor. HELD: All claims based on transactions 
occurring before March 19, 1947 are barred by the above statute of 
limitations. Not barred, however, are any claims based on transactions 
occurring after February 15, 1948 or transactions occurring after March 
19, 1947 and not discovered by beneficiaries until after February 15, 
1948. In this connection it was also held that D’s duties continued 
until the estate was officially closed in 1954. 


Disclaimer of Right To Joint Bank Deposit By Survivor 





Bradley v. State, New Hampshire Supreme Court, May 31, 1956 


Decedent left all his property to an in-law. He had sold all his 
property and deposited the proceeds in two joint savings accounts which 
he made payable to the survivor of himself or the in-law. On the day 
decedent died the in-law found the bank books, and, wishing to waive 
her statutory right to claim the bank deposits as the surviving joint 
tenant, she assigned the books to decedent’s executor for the purpose of 
carrying out the terms of the will. In a tax action hy the State, HELD: 
Decedent gave the in-law the right to immediate ownership of the 
accounts as survivor. Such right could be disclaimed or waived by 
the survivor. Since the in-law disclaimed promptly and since such 
disclaimer related back to the date when the joint accounts were estab- 
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lished, the accounts became a part of decedent’s estate and were 
entitled to statutory tax deductions before determination of the legacy 
and succession tax on the estate. 


Note of Beneficiary As Part of Assets of a Trust 





Alford v. Kentucky Trust Company, Kentucky Court of Appeals, 
September 28, 1956 


Decedent gave his residuary estate in trust for his daughters, V and 
R, for their lives. His will stated that one-half the trust income should go 
to V for life, provided that “the one-half of said trust estate the income 
from which shall be paid to my said daughter shall include the note for 
$14,500 . . . until and unless the same is liquidated by the makers.” The 
estate consisted of securities and a $14,500 note made by daughter V. 
Decedent’s executor sought court instructions as to how to distribute 
trust income. HELD: Decedent intended to treat his daughters 
equally. Such intent would be frustrated if two separate trusts were 
established, because to place an arbitrary value on the securities while 
valuing the note to go into V’s trust at par would discriminate in favor 
of the other daughter, R. There should be one trust, with income there- 
from divided equally between V and R. If V is unable to liquidate the 
note from other sources the trustee should apply her income from the 
trust to the note until it is fully paid. 


Using Name of First Wife Does Not Invalidate Gift To Second Wife 





Estate of Buzby, Pennsylvania Supreme Court, June 25, 1956 


Decedent’s will gave a share of the estate in trust to his son “and 
following him, his wife and children”. In a subsequent codicil decedent 
directed that if his son “shall die before his wife Rita” she should receive 
an annuity in lieu of trust income. At the time the will was executed 
the son was married to Rita. Upon Rita’s death the son married 
Helene. After the son died Helene claimed the income from the trust. 
HELD: The will and codicil must be construed together as one instru- 
ment. The phrase “following him” used in the will shows that decedent 
intended by the word “wife” to designate the son’s surviving spouse. 
Had decedent intended that Rita should be the only wife to share in 
the income after the son’s death he could and would have said so. 
Accordingly, Helene is entitled to the income from the trust for the 
son as his surviving widow. 
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Abatement When Estate Insufficient to Meet Legacies 





Matter of Albrecht, New York Surrogate’s Court, Westchester County, 
New York Law Journal, September 17, 1956 


Decedent’s will directed that estate taxes should not be apportioned 
among the legacies but should be paid out of the residuary estate. 
However, the residuary estate was insufficient to meet even payment 
of administration and funeral expenses and debts. The executors sought 
court instructions. HELD: To meet the expenses and debts there should 
first be an abatement of all general legacies. Thereafter, personal 
property specifically bequeathed should be used to meet such expenses. 
And since there will be no residuary estate to bear the tax burden, the 
direction regarding payment of those taxes is ineffectual. In the absence 
of an effectual direction against apportionment of estate taxes, each 
legatee must bear his pro-rata share of the tax. 


Bequest Disallowed When Legatee Receives Same Amount Outside 
the Will 





Colley v. Britton, Maryland Court of Appeals, June 8, 1956 


Testatrix, after executing her will bequeathing $2,000 to her friend 
B if B survived her, had $2,000 worth of government bonds reissued to 
herself and made payable on her death to B if B survived her. After 
testatrix’s death a residuary legatee sought to have the $2,000 bequest 
in the will disallowed on the ground that since B had already collected 
the amount of the bequest from the bonds on testatrix’s death it was 
not intended that B should also get $2,000 under the will. HELD: The 
legacy to B under the will was withdrawn by testatrix. By paying B 
during her life the amount of money previously given by her will testa- 
trix intended such amount to be in satisfaction of the legacy. Testatrix’s 
intention is shown by the fact that the gift of bonds to B depended upon 
B surviving testatrix, just as did the bequest to B under the will. 


Personal Injury Claim Barred by Statute of Limitations 





Hurlimann v. Bank of America National Trust and Savings Association, 
California District Court of Appeal, First District, May 24, 1956 


Plaintiffs filed claims for personal injuries against decedent’s execu- 
tor after the California six-months period for filing claims against the 
estate had elapsed. They argued that they had not had notice of the 
injuries until near the end of the six-months period and that the statute 
of limitations should not start running against them until such notice. 
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HELD: The Probate Code section requires “all claims” to be presented 
within six months of first publication of notice to decedent’s creditors, 
and this includes claims and causes of action for injured persons who 
have not yet discovered the injury. 


Trustees Justified In Placing Trust Principal In Savings Accounts 





Estate of Horkaw, Wisconsin Supreme Court, October 9, 1956 


In 1947 by will decedent left his son $6,500, “said sum shall remain 
in the custody of my . . . Co-executor and Executrix, they to pay... 
such amounts of interest and principal as they may deem fit” to the 
son. In order to have liquid funds to make payments to the son, the 
executors deposited $6,500 in savings banks at 2% interest. Until 
1956 the executors had paid the son $4,000 of principal and some interest. 
The son contended that the executors’ delay in paying the balance 
subjected them to legal interest rates from 1947. HELD: Decedent’s 
will created a trust for the son’s benefit with the executors as trustees. 
The principal of the legacy was deposited in accounts which were eligible 
for the investment of trust funds, and the executors were justified in 
keeping the money in savings banks rather than investing in securities. 
The executors were only required to account for interest actually re- 
ceived by them on the accounts in which the trust fund was invested. 


Proceeds of Liquidation of Trust Asset Payable 
To Life Beneficiaries 





Steel v. Steel, Delaware Court of Chancery, August 30, 1956 


A testamentary trust consisted of shares of stock of X company. 
The company was liquidated. As a result, cash greatly in excess of the 
par value of the stock was available for distribution, and such surplus 
was built up during decedent-settlor’s lifetime. The trustees sought 
court instructions as to what part of the money from the liquidation 
was income and what part principal. HELD: The dividends properly 
declared after the creation of the trust and prior to liquidation of the 
company are payable to the life beneficiaries. The liquidation proceeds, 
which found their source in net earnings of the company and which 
had been paid over to the trustees, are similarly payable to the life 
beneficiaries. rote. 





TRUST and ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Sums Paid to Widow for Maintenance During Administration 
Not Deductible 





Michigan Trust Company v. Commissioner of Internal Revenue, 
Tax Court of the United States, October 22, 1956 


An executor gave the widow sums of money for her maintenance 
during the period of administration of the estate. The Commissioner of 
Internal Revenue asserted that such sums did not qualify for the 
estate tax marital deduction. HELD: While both Congress and the 
Internal Revenue Service have indicated that amounts payable to a 
decedent’s widow as “support allowances” during administration would 
probably be deductible as a marital deduction, even though no longer 
deductible as an expense of decedent’s estate, the amounts paid here 
to a widow under Michigan law for her maintenance during administra- 
tion do not qualify for the marital deduction. The amounts so paid do 
not constitute either an interest in property bequeathed or devised or 
an interest inherited or a dower interest or a statutory interest in lieu 
thereof or any other interest spelled out as qualifying for deduction in 
Section 812(c) (3) of the 1939 Tax Code. 


Conditional Gift In Trust Does Not Qualify For “Present Interests” 
Tax Exclusion 





Glenn v. Pitts, United States District Court, W.D. South Carolina, 
November 14, 1956 


A donor transferred property in trust for his two minor grandsons, 
providing that trust income and principal could not be assigned by the 
beneficiaries; neither could it be “taken away ... by process of law 
or otherwise.” ‘The trustee was given the power to invade corpus for 
the best interest of the beneficaries, and if more were spent for one 
beneficiary than for the other the trustee was not required to offset 
the advance against such beneficiary’s distributive share. The trust 
was to last until the younger grandson reached 21; whatever balance 
then remained was to be divided between the beneficiaries. If neither 
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reached 21 their mother was to take the trust property. In an action 
for refund of gift taxes, HELD: The gift in trust is a gift of future 
interests rather than present interests, and no gift tax exclusion is 
allowable. “... the right of the beneficiaries to use and enjoy immedi- 
ately the trust property is quite different from what it would have been 
if the gifts had been made directly to them. There are restrictions on 
the invasion of the corpus; there are spendthrift provisions; there are 
survivorship conditions and there is a provision against offsetting 
advancements.” 


Insurance Policies Passing Outside Will Must Bear Share of Taxes 





Estate of Drexler, New York County Surrogate’s Court, 
New York Law Journal, October 22, 1956, p. 7 


Decedent’s will directed that all death taxes “upon or with respect 
to my estate” should be paid out of his residuary estate. Included in 
decedent’s estate for tax purposes were three life insurance policies 
payable to his wife. Issue arose as to whether the insurance policies 
had to bear their share of estate taxes despite the direction in the 
will against apportionment. HELD: The proceeds of the policies did 
not pass under the will but outside it. Since decedent’s will made no 
specific direction concerning property not passing by the will the New 
York Decedent Estate Law requires that the insurance funds bear their 
share of taxes. 


Proceeds of Irrevocable Life Insurance Trust Not Included in Estate 





Mudge and Fidelity Trust Company v. Commissioner of Internal Revenue, 
Tax Court of the United States, October 31, 1956 


In 1935 at age 65, in good health and active in business, decedent 
created an irrevocable life insurance trust for his wife and sons. His 
sole motive in creating the trust was to protect the life insurance policies 
from the risks of his rather speculative business. He paid part of the 
premiums from 1935 to 1941 but nothing thereafter. The trust agree- 
ment required that the trustee follow decedent’s instructions with 
respect to managing the trust property. Decedent died in 1949, and 
the Commissioner sought to include the proceeds of the insurance 
policies in decedent’s estate. HELD: Such proceeds are not includible 
in the estate as the subject of a transfer in contemplation of death. 
Neither are the proceeds includable under the insurance policy taxing 
provisions of the Code since decedent had no incidents of ownership of 
the policies and paid no premiums on them after 1941. 
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Wife Who Must Survive Until Distribution of Estate 
Entitled To Marital Deduction 





Estate of Steele, United States District Court, District of Montana, 
October 23, 1956 


Decedent’s will provided that if his wife “should not be living at the 
time Decree of Distribution of my estate is made” his children should 
get his wife’s portion. Decedent’s wife was living both at the time 
decree of distribution was made by the state court and at the time the 
estate was distributed. The Government contended that decedent’s 
bequest to his wife did not qualify for the estate tax marital deduction 
because it was conditional on the wife surviving the date of decree of 
distribution. HELD: The bequest to the wife was not conditional, and 
it qualifies for the marital deduction. The decree of distribution by 
the state court held the bequest unconditional, and “the validity of a 
judgment is always presumed.” 


Stock of An Estate Pledged as Collateral For a Loan To Pay Taxes 





Revenue Ruling 56-529, LR.B. 1956-43, p. 20 


In order to meet Federal estate taxes executors of decedent’s estate 
borrowed from a bank and pledged corporate stock belonging to the 
estate as collateral security. The Internal Revenue Code provides 
that unpaid estate taxes are a lien on a decedent’s gross estate except 
that “such part of the gross estate as is used for the payment of charges 
against the estate shall be divested of such lien.” The above Ruling 
states that on the instant facts the stock used as collateral is divested 
of the estate tax lien to the extent that the proceeds of the loan are 
used to discharge estate tax liability. However, since there was no 
absolute transfer of title of the stock and the estate retained a beneficial 
interest in the shares, the stock is divested of the lien only in the sense 
that the lien becomes subject to the terms of the pledge. If the bank 
loan is repaid the lien continues to attach to the estate’s beneficial 
interest, which, after such repayment, is the entire value of the stock. 
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The Business Outlook 


S the new year starts, the 

business world is crystal- 
gazing once more in an effort to 
appraise the outlook for 1957. As 
the boom continues rolling along, 
more and more doubts are being 
expressed as to its continuance. 
The feeling is increasing that some 
subsidence in business activity 
must logically be expected. As a 
matter of fact, many observers of 
the business scene would be re- 
lieved by such a development; 
opinion is growing that a tem- 
porary abatement in activity 
would do much to preserve the 
economic health of the nation. 

Having no crystal ball of our 
own, the best we can do is report 
the predictions of those whose un- 
welcome task is the evaluation of 
the future. Some very competent 
forecasts are now available, and 
we are synthesizing below some 
pertinent comments from banking, 
insurance company, and academic 
circles. 

William R. Biggs, Economist of 
the Bank of New York: “A con- 
tinuation in 1957 of a high level of 
economic activity and of the trend 
toward higher prices and higher 
wages, accompanied by a narrow- 
ing of profit margins as costs ad- 
vance and capacity increases, 
seems indicated by the domestic 
situation. With such a_back- 
ground, money can be expected to 
remain tight and high prices and 
capital expenditures to gradually 
taper off from the present extra- 
ordinarily high level.” 


Mr. Biggs also notes that 
changes in the world political situa- 
tion seem to call for greater 
security expenditures by the 
United States. By the latter part 
of 1957, it is anticipated that such 
increased outlays should at least 
partially offset any reduction of 
capital and housing expenditures. 

As the result of the turmoil in 
world affairs, security expendi- 
tures are expected to rise substan- 
tially in the Government’s 1958 
fiscal year; they are also likely to 
increase to a moderate extent— 
perhaps $1 or $2 billion—in the 
current 1957 fiscal year. Economic 
foreign aid measures are also ex- 
pected to attain a higher level. 

Higher cost money, which has 
grown more expensive over the 
past year, has not quickly arrested 
or retarded expenditures by in- 
dustry, and momentum alone 
appears likely to carry such ex- 
penditures at a high rate well into 
1957. In the long run, however, 
such outlays generally prove more 
sensitive to anticipated volume of 
business and profit margins than 
to interest rates. Since profit 
margins already are narrowing, a 
continued decline could ordinarily 
be expected to adversely affect the 
rate of capital expenditures some- 
time during 1957. However, a 
complicating factor is the inter- 
national situation; this could create 
a sufficient demand for goods 
which would enable industry to 
improve its profit margins—with 
the result that private investment 
outlays might hold up for longer 
than expected. 
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Nothing in the present purely 
domestic business outlook, with 
its promise of higher prices and a 
high level of activity for some 
months to come, appears to war- 
rant any major change in Federal 
Reserve policy. Such a change, 
says Mr. Biggs, can be expected 
only in the event of a further 
serious deterioration in the foreign 
situation or a decline in domestic 
economic activity. The most 
serious problem which the Federal 
Reserve has to face in connection 
with the results of its policy, he 
continues, would seem to be that 
of local government financing and 
the demoralization of the tax- 
exempt market. 

If major fighting should break 
out, or if the economic repercus- 
sions (particularly in Europe) of 
the closing of the Suez Canal 
become serious enough, the domes- 
tic outlook for 1957 could be 
drastically altered toward more 
inflation or serious deflation. 

Economics Department of the 
Bankers Trust Company of New 
York: “Although active business 

. appears assured for the near 
term, some of the stimulating 
forces seem fairly short-lived, and 
there is considerable uncertainty as 
to the course of the economy once 
these forces have spent themselves. 
With regard particularly to plant 
and equipment expenditures, a 
dynamic factor throughout 1956, 
it remains to be seen what effect 
prolonged tight credit, in combina- 
tion with sharply rising costs of 
buildings and machines, narrowing 
profit margins and the steadily 
growing additions to productive 
capacity, may have upon business 
capital expenditure programs... 
After a long and great advance, 
such as we have experienced during 
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the past two years, a breather in 
investment spending would not be 
surprising. Eventually also non- 
residential building, particularly 
some types of commercial construc- 
tion, may begin to feel the effects 
of large outlays already made and 
the pinch of tight credit.” 


Residential construction, the 
forecast remarks, is almost certain 
to remain at its present reduced 
level and could decline further. 
Housing starts for 1957 are esti- 
mated at the 1 million level, some- 
what below the 1.1 million level 
estimated for 1956. And since 
mortgage money shows no sign of 
loosening in the near future, the 
recent concentration of home 
buildings in more expensive units 
may have priced some buyers out 
of the market. Accordingly, even 
should mortgage money ease, or 
rates on insurance and guaranteed 
mortgages be raised, housing starts 
may not rebound sharply. 


There is also an element of 
doubt as to whether consumer 
spending will continue to provide a 
strong lift to the economy through- 
out all of 1957. For the most part, 
the public is well stocked with 
goods, and prices are rising. Back 
in 1951-52, it may be recalled, 
when prices were also advancing 
broadly, many consumers tem- 
porarily reduced their buying. 
Furthermore, in the last half of 
1957, auto production may not 
receive the stimulus imparted by 
the introduction of smartly re- 
styled models, as in 1956. 


Attention is also called to the 
danger that, in the present in- 
flationary environment, business- 
men may overestimate their mar- 
kets in the next few months and 
pile up excessive inventories. Total 
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business inventories do not now 
appear unduly high in relation to 
sales, but an easier supply situation 
is developing in a number of lines. 
Inventory positions, with the ex- 
ception of steel, appear fairly 
comfortable. Accordingly, once 
the inventory imbalance in steel 
is corrected and auto stocks are 
rebuilt, a slowing down in inven- 
tory accumulation seems a reason- 
able prospect. This assumes, of 
course, no stimulation as a result 
of foreign developments. 

New records for many of the 
major business indices are likely 
during early 1957. This is ex- 
pected as the result of the com- 
bination of large business invest- 
ment expenditures, rising govern- 
ment outlays and a high level of 
consumer buying. Gross National 
Product at an annual rate of $430 
billion is visualized for mid-1957, 
which might also be close to the 
average for the full year. This 
would represent a gain of nearly 5 
per cent over the 1956 average. 
However, as much as half of this 
increase could be a reflection of 
higher prices, rather than growth 
in the physical volume of goods 
and services. 


Corporate profits for the first 
half of 1957 are not expected to 
exceed the $43.5 billion annual 
rate achieved during the first six 
months of 1956 and business may 
find it difficult to avoid further 
inroads on profits as the year 
progresses. Most markets are 
becoming keenly competitive and, 
despite record installations of new 
machinery and other cost-cutting 
equipment and higher prices, profit 
margins are being squeezed by ris- 
ing wages and other costs. On the 
other hand, dividend payments are 
likely to continue upward; in- 
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creases, however, will be smaller 
than in 1956. Dividends for 1957 
are expected to exceed $12 billion 
and may total $13 billion. 

Planning and Development De- 
partment, Prudential Insurance 
Company of America: On the 
assumption that there will be no 
major military conflict involving 
the United States, it is estimated 
that total spending—and therefore 
total business activity—is likely to 
rise by almost $20 billion in 1957. 
In the various sectors, spending is 
estimated as follows: Business in- 
vestment outlays—an increase of 
$5 billion; business inventory pur- 
chases and expenditures for resi- 
dential construction—little change 
from 1956; consumer spending—a 
rise of roughly $10 billion; total 
government expenditures, both 
local and federal—an increase of 
$4.5 billion. 

As against an estimated Gross 
National Product of $411 billion 
in 1956, a level of $430 billion is 
visualized for 1957. However, a 
rate of $440 billion is deemed quite 
possible at some point during the 
year. 

“While this picture of full em- 
ployment and expanding produc- 
tion is an encouraging one,” it is 
observed, “it also poses a serious 
problem. During the coming year, 
the maximum increase in our 
physical output of goods and ser- 
vices, because of improvements in 
productivity and the growth of the 
labor force, will be about $16 
billion in constant prices. As has 
been pointed out, however, it is 
probable that spending will ac- 
tually rise by about $20 billion. The 
year 1957 thus poses not only the 
prospect of a high level of pros- 
perity, but also the real danger 
of further inflation. During 1956, 
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POOR’S—1957 Register of Directors 
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Will Help You Locate and Sell America’s 
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@ Gives 22,000 corporate listings of nationally known com- 
panies. Shows titles and duties of all leading officers and di- 
rectors, technical personnel, traffic managers, purchasing agents. 
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@ Includes complete case histories of 80,000 top-flight execu- 
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a products index of over 2,500 commodity and service items. 

e All information is kept up-to-date through cumulative sup- 
plements. The first and only National Directory of Executive Per- 
sonnel. Begun in 1928— revised yearly ever since. This 1957 
edition includes over 245,000 type changes. 


For FREE INSPECTION — Attoch this ad to your company letterhead 


and return NOW...NO OBLIGATION 


STANDARD & POOR’S CORPORATION 
345 Hudson Street, New York 14,N. Y. = A-850-1377 


the cost of living has risen by over price inflation is not deemed likely 
two per cent—a greater amount to engage the attention of the 
than in the preceding three years— Federal Government to the extent 
and price rises are continuing. that it did during 1956. However, 
There could hardly be more con-_ this by no means a certainty; nor, 
vincing evidence of the need for on the other hand, is it impossible 
monetary and fiscal policies de- that the Federal Government will 
signed to curb spending and if be faced with the opposite problem 
possible hold it within the bounds of stimulating demand in order to 
of our present productive capacity. prevent unnecessary unemploy- 
A firm policy of credit restraint ment. Nevertheless, should the 
during the coming year will do latter condition threaten to emerge, 
more than simply preserve the recourse can be made to the power- 
buying power of our incomes—it ful tools of monetary relaxation 
may well prove the deciding factor and tax reduction, which may 
in determining whether the boom swiftly be activated. So far, these 
of 1957 is to be the prelude to a_ tools have wisely been held in 
business reversal, or the base for abeyance. Sharp increases in the 
further sound economic advances.” 

Professor Neil H. Jacoby, Uni- tributed tax cuts, it is declared, 
versity of California: The economic would prove to be as powerful 
prospect for this year is such that stimulants to private demand as 


supply of money and broadly dis- 
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they were during 1954. However, 
the danger that these steps may 
be taken too soon seems greater 
than that they may be taken too 
late. 


“This fortifies my belief,” states 
Professor Jacoby, “that the overall 
expansion of the U.S. economy 
during the past three years will 
continue in 1957, and will not, as 
has so often been true in the past, 
be succeeded by a period of decline. 
We are entitled to view the coming 
year with a good measure of op- 
timism and confidence. Yet we do 
well to remember that in a free 
economy there is no substitute for 
flexible and intelligent manage- 
ment of economic affairs by private 
citizens as well as by Government. 
Confidence in the future should be 
tempered by day-to-day watchful- 
ness...” 


Dr. Marcus Nadler, Consulting 
Economist to the Hanover Bank of 
New York: “No boom lasts for- 
ever and the current boom is no 
exception. Despite the high level 
of business activity and full em- 
ployment, several industries are 
operating below capacity and the 
number of weak spots in the 
economy is increasing. If the 
Suez and Central European crises 
are soon settled and hostilities do 
not spread, the tight money situa- 
tion—plus increased productive 
capacity and rising competition— 
will slow down the boom and the 
inflationary pressures and ulti- 
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mately bring them to a halt. This 
will be followed by a moderate re- 
cession in business activity accom- 
panied by a decreased demand for 
credit and capital, a change in the 
credit policies of the Reserve 
authorities, an increase in the 
availability of bank credit, lower 
money rates and higher bond 
prices.” 


Dexter M. Keezer, Economic 
Director, McGraw-Hill Publishing 
Co.: The latest McGraw-Hill sur- 
vey of private capital expendi- 
tures, covering companies employ- 
ing 10 million persons, estimates 
an outlay of over $40 billion for 
1957 as compared with slightly 
more than $36 billion in 1956. 
Two-thirds of the companies sur- 
veyed plan to maintain or increase 
1958 spending as compared with 
1957. 

According to Mr. Keezer, “Busi- 
ness capital expenditures are 
heading for stability at a high 
level. Most companies plan to 
increase spending in 1957 and to 
maintain this high level in 1958. 
Although this is the biggest and 
longest capital spending boom on 
record, no downturn is yet in 
sight.” 

This reassuring forecast was 
made subsequent to the other 
opinions reported in this discus- 
sion. If such plans are translated 
into actuality, a significant deter- 
ioration in 1957 business seems 
most unlikely. 
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RETAILERS MANUAL OF 
TAXES AND REGULATIONS, 
13th EDITION, JANUARY 1, 
1956. A loose leaf compilation, 
392 pages, of up-to-date federal 
and state laws affecting retailers. 
Easy to understand summaries 
of all pertinent laws with 
separate tabulations of applic- 
able state laws for each of the 
48 states and the District of 
Columbia. This is a handbook 
of information every retailer 
ought to have readily available. 
Includes information on 1) sales, 
occupational and excise taxes; 2) 
state chain store taxes; 8) fed- 
eral and state trade practice 
regulations; 4) state business 
and occupational restrictions; 
5) wage and hour regulations; 
6) labor relations laws and pay- 
roll taxes including social secur- 
ity, unemployment and dis- 
ability benefits and workmen’s 
compensation; 7) federal and 
state taxes on property, income 
and profits. Bank and bank 
attorneys will be interested in 
the complete summary of state 
by state regulation of bank holi- 
days and the summary of real 
and personal property tax 
laws. Purchasers receive with- 
out further charge up-dating 
supplement—January 1, 1957. 
Published by the Institute of 
Distribution, Inc., 25 West 43rd 
Street, New York 36, N.Y. Price 
—$10.00. 


APPRAISAL AND MANAGE- 


MENT OF SECURITIES. By 
Douglas A. Hayes. The Mac- 
millan Co. New York. 1956. Pp. 
383. $6.00. To those inves- 
tors concerned with the build- 
ing of a dependable long-term 
portfolio, this volume offers 
valuable assistance. The author 
appraises the various analytical 
techniques which afford the 
security buyer a sound basis for 
making his investment decisions. 
The reader is acquainted with 
the specific factors pertinent to 
the selection of securities and is 
instructed in their evaluation 
through critical examination. 
Emphasized is the necessity of a 
high level of qualitative judg- 
ment and, in this connection, 
each step in the appraisal process 
is documented by reference to 
individual case studies. Profes- 
sor Hayes’ book represents a 
significant contribution to the 
field of investment management. 


BUSINESS FORECASTING IN 


PRACTICE. By A. G. 
Abrahamson and R. H. Mack. 
John Wiley & Sons, Inc. New 
York. 1956. Pp. 275. $6.50. 
This new treatment of modern 
business forecasting presents 
specific information on how fore- 
casts are prepared. Instruction 
is gained from six experienced 
forecasters: who show how they 
go about their jobs. They pin- 
point the facts that are used, 
describe interpretation and eval- 
uation, and explain how they 
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reach their conclusions. With 
chief emphasis on _ short-term 
forecasting, the reader learns 
how key information is organ- 
ized and how diverse and some- 
times contradictory data are 
combined to produce a meaning- 
ful result. In addition to six 
chapters prepared by practicing 
their own individual cases, sepa- 
business forecasters, presenting 
rate chapters are devoted to busi- 
ness cycle explanations and tech- 
niques of forecasting. This is 
the first relatively complete 
study of the detailed methods 
by which business forecasts are 
prepared. It is an invaluable 
working tool for the business 
economist. 


PROFESSIONAL ETHICS OF 


CERTIFIED PUBLIC AC- 
COUNTANTS. By John L. 
Carey. American Institute of 
Accountants. New York. Pp. 
233. $4.00. This enlarged, re- 
vised edition of an earlier work 
contains much new material and 
provides a comprehensive study 
of the ethical concepts and rules 
governing the accounting pro- 
fession. It shows what they 
mean to the public, why they 
are necessary, and how they 
apply to specific areas of pro- 
fessional activity. Rules of con- 
duct governing CPAs in connec- 
tion with matters relating to 
independence of judgment, ad- 
vertising, solicitation, tax prac- 
tice, consultation, and clients are 
- spelled out. In this endeavor, 
the author, who is Executive 
Director of the American Insti- 
tute of Accountants, has per- 
formed a unique service. 
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EXCHANGE, Sixth Edition, 
Falconbridge, John  Delatre, 
Dean Emeritus, Osgoode Hall 
Law School. Pub. by Canada 
Law Book Company Limited, 
Toronto, Canada, 1956. 987 pp. 
Price $27.50. A new edition of 
the definitive text on Canadian 
banking. This 987 page book 
covers the Canadian Bank Act, 
the relation of Banker and Cus- 
tomer, Negotiable Instruments 
and the Bills of Exchange Act, 
Bills of Lading, Factors Act, 
Agency, Legislative Power and 
Conflict of Laws. 


BUSINESS PRACTICES, 


TRADE POSITION AND 
COMPETITION. By Oswald 
Knauth. Columbia University 
Press, New York 1956. Pp. 177. 
$3.00. Oswald Knauth is 
Adjunct Professor of Marketing 
at Columbia and has had a 
varied career in both govern- 
ment and business economic en- 
deavors. As a consequence of this 
background he has written a 
short book reflecting on the 
theory of business economics 
with particular regard to market- 
ing and what he terms “trade 
position.” He points out that the 
classic theories of economics no 
longer apply and that it is neces- 
sary to adopt new theories which 
more closely correspond to 
modern business conditions and 
practices. In this regard he sug- 
gests a dynamic concept of con- 
tinuous adjustment to maintain 
equilibrium within the various 
and shifting pressures of our 
modern economy. 
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THE LEGAL QUALITIES OF 
MONEY. By Arthur Kemp. 
Pageant Press, New York 1956. 
Pp. 178. $5.00. The title of 
this book very adequately des- 
cribes its content, a content 
which is of unusual interest to 
bankers not only because it 
concerns the basic commodity in 
which they deal, but also because 
it includes specific recommenda- 
tions for legislative changes. 
These changes involve the Fed- 
eral Reserve Act, the Silver 
Purchase Act of 1934 and the 
Gold Reserve Act of 1934 which 
are some of the vital statutes 
affecting the activities of banks. 


CHARTERED BANKING IN 


CANADA. By A. B. Jamieson. 
Ryerson Press, Toronto. (8rd 
Revised Printing). Pp. 422 and 
Supp. $5.00. The importance 
of understanding the Canadian 
banking system is becoming 
more and more apparent as 
Canada develops its mining and 
industrial production. One can 
get a thorough look at this 
system by referring to Mr. 
Jamieson’s Third Revised edi- 
tion which concerns the subject 
of chartered banking. This book 
deals with the practice of bank- 
ing rather than the theory and, 
in effect, illustrates what the 
author believes is the great 
strength in the coast to coast 
branch banking system of 
Canada. 


MORTGAGE LENDING. By 
Willis R. Bryant. McGraw-Hill, 
New York 1956. Pp. 362. $6.25. 
Under the sponsorship of the 
Mortgage Bankers Association 
of America, Mr. Willis Bryant, 
a commercial banker, has written 


a basic text concerning the art 
of mortgage lending. His style 
is a novel one, designed to make 
the book as instructive as pos- 
sible. Each chapter includes a 
list of purposes at the beginning 
and a summary, a list of assign- 
ments and 35 questions relating 
to the subject of the chapter at 
the end. The book deals in 
detail with the formal aspects of 
mortgage lending, the legal 
aspects and in addition, includes 
a chapter on the practical prob- 
lems of developing new busi- 
ness. 


BOECKH’S MANUAL OF AP- 


PRAISAL. By E. H. Boeckh. 
E. H. Boeckh & Associates, 
Washington, D.C. 1956. Pp. 
829. $18.00. It is of great 
everyday importance for 
bankers to have a means of 
valuing real estate and this book 
provides what is perhaps the 
most complete and thorough 
system in use today. In essence 
this book is a tool for the deter- 
mination of construction costs 
and real estate values: The val- 
uation system compensates for 
changes in economic trends, 
fluctuations in material costs, 
labor rates, labor efficiency and 
local taxes and is consequently 
a reference source which can be 
used in any geographical area in 
the country. The book utilizes 
descriptive matter, pictures, 
diagrams, plans and numerous 
square and cubic footage tables 
as a system for determining real 
estate values. 


FINANCING RETAIL CREDIT 


SALES THROUGH CHARGE 
ACCOUNT BANK PLANS. By 
Robert H. Cole. Bureau of 
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Business Management, Univer- 
sity of Illinois, Urbana, 1955. Pp. 
60. $1.00. No more exact des- 
cription of this book could be 
made than that found in the 
author’s introduction which 
states: “This is the story of 
charge account banking — the 
technique by which banking 
(and some private) institutions 
serve as credit, accounting, book- 
keeping, and collection office for 
participating retail merchants 
and service organizations. This 
is the story of what these plans 
can—and cannot—do for their 
members, for the individual con- 
sumers, for the banks them- 
selves, and for other interested 
individuals and organizations.” 
Any bank contemplating enter- 


ing such a plan should certainly 
make use of this helpful publica- 
tion. 


THE LAW OF BANKING AND 


THE CANADIAN BANK ACT. 
By Ian F. G. Baxter, Carswell 
Co. Ltd., Toronto. 1956. Pp. 385. 
As pointed out by the author, 
the most striking feature of the 
Canadian banking system from 
the legal point of view is that 
commercial banks are subject to 
the Bank Act. This book in- 
cludes a detailed study of the 
Bank Act and the legal frame- 
work upon which Canadian 
banking is built. Of particular 
importance are the chapters on 
general powers of a bank, securi- 
ties, guarantees and mergers. 
This volume includes an exten- 
sive table of cases which makes 
it of use to attorneys as well as 
bankers. 


WARREN’S FORMS OF 


AGREEMENT. By Oscar 
LeRoy Warren, published by 
Matthew Bender & Company, 
Inc., Albany, N.Y. 1460 pp. 
Price $20. This is a new book 
of general business and com- 
mercial forms. In its field, it is 
the best we have seen to date. 
In addition to a fine collection 
of specific forms and clauses the 
book contains check lists and 
comments on the various trans- 
actions covered. 





HARVEY S. FIRESTONE, JR. 


Portrait by Febica Bochrach 


“Every month more than 90 per cent of 
Firestone employees invest $900,000 
through the Payroll Savings Plan” 


“Every month more than 90 per cent 
of Firestone employees in plants 
across the nation invest $900,000 in 
United States Savings Bonds through 
the Payroll Savings Plan. We are 
proud of our share in conducting this 
investment program. But we are 
prouder of our employees who re- 
sponded so magnificently in our 1956 
drive that they set a national record 


The United States Government does not 
Department thanks, for their patriotic 


for participation. Their good judg- 
ment in investing in U.S. Savings 
Bonds is a sound provision for their 
future security. It is also a definite 
contribution to the future stability of 
our country.” 
HARVEY S. FIRESTONE, JR., Chairman 
The Firestone Tire & Rubber Company 
Write to: Savings Bond Division, U.S. 
Treasury Department, Washington. 
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